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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I , T I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 12, L987

Louls Bregou
Off lcer of Pies of Syracuse
102 llafner Drive
North Syracuse, NY L32L2

Dear Mr. Bregou:

Please take notice of the Declslon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to revierf, an
adverse deciston by the State Tax Conmlsslon may be l-nstttuted only under
Arttcle 78 of the Clvil Practice Law and Rulesr irrrd must be co'nmenced ln the
Supreue Court of the State of New York, Albany County, withl.n 4 nonths fron the
date of thls not lce.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Ftnance
Audit Evaluatlon Bureau
Assessment Revlew Unit
Bullding il9, State Carnpus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs RepresentatLve

Petitloner I s Repregentative :
Joseph W. Ward
4230 Black Oak Drlve
tLverpooL, NY 13088

c c 3



STATE OF NEhI YORK

STATE TAX COMI{ISSION

In the Matter of the Petitlon

o f

LOUIS BREGOU
OFFICER OF PIES OF SYRACUSE

for Revislon of a Deternlnatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod March 1, 1980
through November 30, L982.

t o

DECISION

PetitLoner, Louls Bregou, 102 Ilafner Drlve, North Syracuse, New York

I32I2, fl1ed a petltlon for revlsLon of a determlnat,lon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod March I,

1980 through Novenber 30, 1.982 (Fl le No. 48127).

A hearlng was held before Arthur Johnson, HearLng Offlcer, at the offlces

of the State Tax Conmlsslon, 333 East trlashlngton Street, Syracuse, New York,

on  January  28 ,1987 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  March  1 ,

L987. Petltloner appeared by Joseph W. trIard, P.A. The Audlt Dlvlslon appeared

by John P. Dugan, Esq. (Jarnes Del la Porta, Esq.,  of  counsel) .

ISSUES

I. tr{hether the Audtt Dlvislon properly deteroined addltlonal taxes due

fron Ples of Syracuse, Inc. based on tbe use of test perlod and markup

percentage audlt methods.

II. Whether petitloner Louls Bregou rras personally llable for the taxes

determined due from Ples of Syraeuse, Inc.

FINDINGS OF FACT

1. Ples of Syracuse, Inc.r  ( t t the corporat loott) ,  operated a resteurant '

bar and bakery located at 8081 Brewerton Road, Clcero, New York.
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2. On Septembex 20, 1983, as the resuLt of an audit ,  the Audlt  Divls lon

lssued a Notlce of Determlnation and Demand for Paynent of Sales and Use Taxes

Due agatnst pet i t loner,  Louls Bregou, as off icer of the corporat lon'  covering

the period March 1, 1980 through November 30, L982 for taxes due of $10'056.97,

p lus  ln te res t  o f  $2 ,204.78 ,  fo r  a  to ta l  o f  $12,26 I ,75 .  The Aud l t  D lv ls lon  a lso

assessed the corporat ion and Paul Bregou, as off icer,  however,  no pet i t ions

were f i led wlth respect to those two not lces.

3. PauI Sregou, president of the corporation, executed a consent extendlng

the period of Ilnitation for assessment of sales and use taxes for the perlod

March 1, 1980 through I ' Iay 31, 1980, to September 20, 1983.

4. The Audit Dl-visl-on analyzed the corporatlonrs sales and purchases ot

food for September 1981 and October 1981. The analysis showed a food markup

per books of 168 percent which the audltor deemed reasonable for this type of

business operatlon. The auditor also accepted the accuracy of bakery sal"es

based on a reported markup of 138 percent. The audl-tor determined that the

corporationts books and records were inadequate for purposes of verlfylng bar

sales in that cash regtster t.apes rf,ere not available. In order to verity the

accuracy of such recei-pts, the auditor performed a rnarkup test for llquor and

beer using purchase lnvolces for the months of Septenber, October and November

1981. The sel l ing pr ices and sl-zes of dr inks were obtained from a bar fact

sheet completed by Llnda Bregou on behal-f of the corporation. The resultant

narkups were 351 percent for llquor and 256 percent for beer. These Percentages

were applled to the appllcable purchases for the perlod March 1, 1980 through

August 31, 1981 (books and records were not avai lable for per lods after November

rgEl) to arr ive at sales ot g127,853.00. This amount was comblned wlth tood

saLes o t  $407,607.00  ($ tSZ,U9Z.UO-purchases  fo r  tes t  per lod  X 168 Percent
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markup plus cost)  to determine taxable sales ot 9535r430.00. The corporat lon

reported taxable sales of $466,499.00 for the same period, leaving addit ional

taxab le  sa les  o f  $68,931.00  or  an  er ro r  fac to r  o f  14 .77  percent .  The er ro r

percentage was applLed to reported taxable sales for the audlt perlod to arrlve

at total  addlt ional taxable sales of $143r0r1.00 and tax due thereon of

$ r 0 , 0 5 6 . 9 7 .

5. Petltioner took the positlon that the audit was lmproperly based on

markup procedures when complete and adequate books and records of the corporatlon

were available and should have been used to determlne and verify taxable sales.

Notwlthstandlng this posltlon, petltloner argued that the markup test dld not

give conslderation to fluctuatlons in selling prices of drinks and Lnventory

over the entire audit period.

6. The corporation malntained a general ledger, sales Journal, purchase

journal, cash receipts and disburseuents Journal. The corporatlon used two

cash reglsters, one in the bar area and the other in the restaurant. At

the end of each dayts business, each register was closed out and the cash

reconciled to the cash reglst,er tape. The corporation kept a record of the

dail-y cash regtster readings by category of sales and tax collected. The cash

register tapes were not available for exanination by the Audl-t Dlvlslon.

7. There rilas no signlficant varlation in the corporationts inventory as

shown on Federal income tax returns flled for the years at issue. The appllcatlon

of the markup percentages determined by the Audlt Division for the test period

to beer and l lquor purchases produced sal-es of $27,130.0U. Ihe corporat lon

reported lr-quor and beer sales ot gz6,362.00 for the same perl-od.

8. Pet i t ioner Louis Bregou was vlce-president of the corporatLon. He

slgned sales tax returns and corporatlon tranchl-se tax reports. I'1r. Bregou was

actlve rn the day-to-day management of the business. rhe auditor observed
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pet l t loner orderlng suppl ies, paying bl l ls and slgnrng checks. Mr. Bregou

recei.ved a salary of $300.00 a week. Petl-tloner severed hls relationshlp wlth

the corporat lon after the period of audit .

9. Petitloner argued that Paul Bregou, his father and presldent of the

corporation, made all financial decisions for the corporatlon which lncluded

what creditors were to be pald and whether tax monies were to be dlverted to

pay priority creditors. On September 4, 1985, the Internal- Revenue Servlce

determlned that petltioner was not subJect to a penalty for fallure to pay

Federal  withhol-ding taxes for the period Septenber 30, 1981 to March 31, 1983.

CONCLUSIONS OF LAW

A. That sect ion 1138(a) of the Tax Law provides that rr i f  a return when

flled ls Lncorrect or l-nsufficlent, the amount of tax due shall- be determined

by the tax commission from such information as nay be availablett and authorizee,

where necessary, an estimate of tax due rron the basls of external indicesrr.

B. That sect lon 1135(a) of the Tax Law provides that every person required

to collect tax shall keep records of every sale and all amounts pald, charged

or due thereon. Such records shall include a true copy of each sales sllp'

invoice, recelpt or statement. Hand-recorded entries on a worksheet were not

rellable records to satisfy the statutory requirements that records of indlvldual

sales be retained (Matter of  Skiadas v. State Tax Comission, 95 AD2d 97L) .

Accordingly, the Audit Dlvislonrs use of a test period and narkup percentage

audit was a proper basls for deternining petitionerrs beer and llquor sales

pursuant to the provlsions of section 1138(a) of the Tax Law (Matter of Licata

v. Chu, 64 NY2d 873; Matter of  Murrayfs Wines and Llquors v.  State Tax

Comnlsslon, 78 AD2d 947).
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u. That the audit procedures fol-lowed by the Audit Dlvision are generally

accepted procedures established by the Audit Division and are used to verify

the accuracy ot books and records. The Audlt DivLsion concluded that the

corporat ionrs books and records adequately ref lected sales ot tood and bakery

items, which represented approxinatel.y 70 percent of total sales. The

Audit Dlvision, however, erroneously determlned that beer and liquor sales were

understated. The results of the markup test as set forth in Flndlng of Fact

ttTtt confirned that the books and records were also sufflcient wlth respect to

beer and l iquor sales. Accordlngly,  the addit ional tax due of $101056.97 Ls

cancel led,

D. That inasmuch as the sales tax determined due on audit is cancel-led'

the quest ion of pet l t ionerts personal-  l labi l l ty ts,  tn eftect,  rendered moot.

E. That the pet i t ion of Louis Bregou Ls granted and the Not lce of Deter-

mination and Denand for Payment of Sales and Use Taxes Due lssued Septembet 20,

1983 is cancel led.

DATED: Albanyr New York

AUg 1 21987

STATE TAX COMMISSION

PRESIDENT


