
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dr. Flor lan Yandel,  Jr.
dlbla Ramapo GeneraL Hospital

for Redetermlnation of a Deficiency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  8 / 1 1 6 5  -  4 1 3 0 1 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connlsslon, that he/she ls over 18 yearg
of age, and that on the 3rd day of July, 1986, he/she served the withln notlce
of Decislon by cert i f ied mal1 upon Dr. Flor ian Yandel,  Jr. ,  dlb/a Ramapo
General Hospital the petitioner ln the wlthl.n proceeding, by encloslng a true
copy thereof ln a securely sealed postpaid lrrapper addressed as followe:

Dr. Flor ian Yandel,  Jr.
dlbla Ramapo General HospitaL
5 2 1  R r .  3 0 4
Bardonla, NY

and by deposltlng same encLosed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on said rd'rapper is the last known addrese
of the pet i t ioner.

Sworn to before me thl.s
3rd day of July,  1986.

toze
to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dr. Flor ian YandeL, Jr.
dlb/a Ramapo General ltospital-

for Redetermlnation of a Deficlency or Revlsion
of a Determlnatlon or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  8 / 1 1 6 5  -  4 1 3 0 1 7 6 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornrnlsslon, that he/she ls over 18 yearg
of age, and that on the 3rd day of JuLy, 1.986, he served the wlthln notice of
DecisLon by certlfled mail upon SamueL D. Pressman, the representative of the
petltioner in the wlthin proceeding, bY encl-osing a true copy thereof ln a
securely sealed postpaid lrrapper addressed as follows:

Samuel- D. Pressman
369 Lexington Ave.
New York, NY 10017

and by depositing same encl-osed in a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the UnLted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee Ls the representatlve
of the petitloner herein and that the address set forth on sald wraPPer ls the
last knonm address of the representative of the petltioner.

Sworn to before ne this
3rd day of July '  1986.

t



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

July  3,  1986

Dr. Flor lan Yandel,  Jr.
d/bla Ramapo General Hospl"tal-
5 2 1  R r .  3 0 4
Bardonia, NY

Dear Dr.  Yandel:

Please take notice of the Declslon of the State Tax Comlsslon encloeed
herewlth.

You have now exhausted your rlght of revl"ew at the adnlnlstratlve leveL.
Pursuant co sectlon(s) 1138 of the Tax Law, a proceedl"ng tn court to revlelt an
adverse declslon by the Stace Tax Coumlsslon nay be lnstltuted oaly under
Article 78 of the Civll Practlce Law and Rulesr €Iod must be cotrmenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonthe from the
date of this not lce.

Inqulrles concernlng the computatlon of tax due or refund alLowed in accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatl.on Bureau
Agsessment Review Unit
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Represent,atLve

Petl.tloner t s RepresentatLve :
Samuel D. Preesman
369 Lexlngton Ave.
New York, NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In the l4atter of the Petltlon

o f
:

FLoRTAN YANDEL, JR. DECISTON
DlBlA RAMAPO GENEML HOSPITAL :

for Revlslon of a Deterninatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perl"od August l, f965 :
through Aprl l  30, L976.

:

Petitloner, Florlan Yandel, h. d,/bla Ramapo GeneraL Hospital, 521 RouCe

304, Bardonla, New York, flled a petltlon for revlslon of a determlnatLon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perl .od August 1, 1965 through Aprt l  30, L976 (Fl le No. 24455).

A hearLng was held before Dorl"s E. Stelnhardt, Hearlng Officer, at the

offlces of the State Tax Conrmtsslon, Two Worl-d Trade Ceaterr New York' New York

on December 5, 1985 at 1:30 P.M., wlth al- l  br l"efs to be submitted by Aprl l  2,

1986. Petitloner appeared by Sanuel D. Pressman, Esq. The Audlt Dlvlsloa

appeared by John P. Dugan, Esq. (Angelo Scopel l l toe Esq.,  and Ml"chael Git ter,

Esq.  r  o f  couaee l ) .

ISSUES

I. I,lhether the Audit Divlslon properly deternlned petltlooerrs tax

l1abiLity on the basLs of available books and records.

II. Whether an order vacatlng a tax narrant flled as a Judguent against

petitloner cancelled the underlying assessments.

III. Whether the Department of Taxation and Flnance Ls gullty of Laches.
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FINDINGS OF FACT

1. On August 21, L978, folLowing a fleld audlt, the Audlt Dlvleloo lesued

agalnsc pet l t loner,  Flor lan Yandel,  Jr. ,  M.D.,  dlbla Ramapo General  Hospitalr

four notices of deternination and denands for paynent of sales and uee taxeg

due, assesslng taxes as sutmarlzed beLow:

TAX DUE PENALTYl INTEREST
TOTAT

AMOUNT DUEPERIOD

g l L l 6 5 - L L l 3 0 l 6 8  $ 3 4 , 2 8 t . 7 0  - 0 -  $ 5 0 , 9 0 5 . 9 8  $ 8 5 , 1 8 7 . 6 8
L z l L l 6 8 - s / 3 1 / 7 2  $ 9 3 , 8 4 2 . 9 3  - 0 -  $ 8 7 , 9 7 3 . 8 7  $ 1 8 1 , 8 1 6 . 8 0
6 l L l 7 2 - r L l 3 0 / 7 5  $ 1 6 8 ,  1 7 4 . 6 r  - 0 -  $ 1 1 5 , 8 7 3 . 4 2  $ 2 8 4 , 0 4 8 . 0 3
L z l r / 7 5 - 4 1 3 0 1 7 6  $ 1 7 , 6 3 8 . 9 4  - 0 -  $ 9 , 2 5 9 , 9 0  $ 2 6 , 8 9 8 . 8 4

2. From March 12, 1965 through Aprll 30, L976, petitioner operated Ranapo

General Hospital (the "Hospltal'r) as an unlacorporated business. Durlng part

of that t lme, he was also the 100 percent shareholder of S.R.S. Holding Corp.,

whlch owned the hospltal land, butldlng, and equlpment and Leased the aane to

petLt l .oner.  0n December 20, L973, S.R.S. Holdlng Corp. l lquldated l te asseta to

petl.tloner, and on the same date, he sold the facllLtLes and assoclated equlpnent

to Congregat lon Zenach David for $3,000,000.00. Pet l . t ioner conttnued to

operate the Hospital as a sole proprletorshLp, rentl"ng the faclLltles from

Congregatlon Zemach Davld. 0n AprlL 30, L976, petltloner rellnqulshed all

operatl"ng rlghts to the Hospltal.

3. In the course of a routine audtt of a statlonery suppller, the Audlt

DLvl"sloo was presented wl"th an exempt otganLzatlon certlflcate executed by the

Hospltal. The llospltaLrs comptroller later cootacted the Audlt Divl"sLon and

stated that the Hospltal lras an exempt otganlzatLon, and aLl Lts purchaees were

Each notlce stated, TTPENALTY INCLUDED.
were calculated together, rather than

It Penalty and etatutory interest
belng stated separately.
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made using exemption cert,iflcates. A search of the fll-es of the Department of

Taxatl.on and Finance revealed that petLtloner rras not reglstered as a vendor

wlth the Sales Tax Bureau, did not have exempt otganLzatton status and had

never flled a sales tax return. In May L977, the Audlt DLvlslon conrmenced a

sales tax fleld audlt of petLtioner. After numerous requests, both oral and

wrltten' were made for petitloner's books and records, the followlng were

provlded: flnancial statements for the calendar years 1965 through 1975, a

lease and closlng statement agreement betlreen Dr. Yandel and Congregatrlon

Zemaeh David, federal  tax returns of S.R.S. Holdlng Corp. for the years 1968,

1969' l97l  and 1973 and pet l t lonerrs federal  lncome tax returns for the years

L972 through 1975. In additlon, the New York State Health Departmeot provlded

the Audlt Dlvlslon wlth Unlform FLnanclal Reports fLled by the Hospltal for the

years 1968 through 1975, excludlng 1971. These were deemed lnadequate to

deternlne taxable sales. Petltlonerfs representatlve lnforned the Audlt

DlvLsl"on that the United States Attorneyrs OffLce was lnveetlgatlng the Hoepltal

and that alL other records were ln that officets poseesslon. Over a perlod of

approxlmately flve months, the Audlt DLvlsion contlnuoueLy but wlthout succees

sought permlssion to revlew those records in the hands of federaL goveroment

offlclals. Because adequate books and records could not be obtained' the Audlt

DlvlsLon utlllzed the records that were avallable to estimate taxabLe sales and

purchases of the llospltal durl"ng the audlt perlod as sunnarlzed below:

$ gz r ,318 .37
7 ,771,228.29
l ,  l0g  ,493.7o

L7 ,627 ,OO

Taxable sales to ln-patlents
Expense purchaees
Rental of tanglble personal property
Flxed asset acqulsLtl.ons

Total

4. Total lncome for the year 1965, the

flgures were avaLLable, nas calculated on a

only year for whlch complete

quarterJ.y basls from whlch the
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auditor determlned the percentage of lncome earned l.n each quarter. These

percentages were used to aLlocate sales and purchases ln each year to approprlate

sales tax quarters. The appLlcable sales tax rate was then applled to taxable

sales and purchases to determine total tax due for the perlod under coosideratlon

o f  $ 3 1 3 , 9 3 8 . 1 8 .

5. 0n August 29, L978, pet l t looer,  bI  hle attorney, sent a let ter to the

Whlte Plalns Dlstrlct Offlce protesttng the notlces tssued againet petltloner.

Subsequentl-y a Tax Appeals Bureau conference nas held ln early L979 at whlch

time petltloner asked that resolutlon of the dlspute be poetponed untll such

tlme as the records ln the possegslon of the Unlted States Attorneyte Office

wouLd become avalLable for tnspectlon by the Audtt Dlvlslon. Thls request waa

granted.

6. On January L4, 1980, a tax rilarrant for sales taxes Ln the anount of

$622,848.78 was docketed as a Judgnent agalnst pet l t loner in the off lce of the

Clerk of the County of Rockland. Petltioner lmedlately petltioned for an

order vacating the warrant and judgnent. On November 17, 1981' Supreme Court

Justice Theodore A. Kelly Lssued an order vacatLng the warrant rrwlthout prejudlce

and reservlng the rtght of the State Tax Conmlsslon for reflLlng of the warrant

for the same perlod lf necessary when the taxpayer Judgnent debtorrs admlnlstratlve

and Judlctal remedLes under the Tax Law have been exhaugted...'r. Petltloner

has construed the Courtfs order aer a cancellatlon of the uoderl-ylng aesessment.

7. On March 3, 1981, pet i t loner del lvered to the l i lh l te Plalos Distr lct

Offlce approxlmately slxty boxes contalning books and records prevlously ln the

possession of the United States Attorneyfs Office. The records lncluded

computer-generated ledgers, bank statements, payroll records' cagh booke,

accounta payabLe and mlscellaneous other documents. The Audlt Dlvtslon used
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these records to revlse the exlstl"ng assessments. Because the auditors were

unable to reconclLe sales l.nvoicee to the Ledgers, the ledgers were deeoed

lnadequate to deternlne taxable sales. The bulk of the Hospltalfs patient

Lncome records nere not avallable. The auditors revlewed records of emergency

room treatments and biLllngs to Blue Cross and Medlcare and found no evidence

that tax was collected on taxable lterns charged to patiente euch as telephone

service, standard stock nedlcal and surglcal suppllee, absorbent materials'

tampons' etc. Therefore, no adjustments were nade ln the category of taxable

sales to ln-patients. Purchaee lnvolces for the year 1975 establlshed that

sales tax had not been pald on expense purchasesr conflrning the HospLtal.

comptrollerfs statement that all purchaees were made utlllzlng exemptlon certl-

ficates. The invol.ces were then analyzed to determlne the percentage of

taxable ltems to totaL purchases. The percentage obtalned was applled to

expense purchasee for each quarter under consideratlon resultlng ln a reductlon

ln taxable expense purchases to $4,048rL67.47. No adJustnents were oade for

rental expenses or fl.xed aeset acqulsltions. The revlsed total- of gales and

purchases eubJect to sales tax amounted to $514961596.54 wlth a tax due oo that

amount  o f  $186 ,170.40 .

8. It ls petitionerts posltlon that the slxty boxes of books and recorde

provlded to the Audlt DLvislon in 1981 were the complete recorde of the HospLtal

for all the years in lssue and were adequate for the purpose of accurately

deternlnlng hts tax llabtllty. Petitloner belleves that the order vacatlng the

warrant flled as a judgment agalnst hln was based on a finding that the audl"t

conducted ln 1978 was ln vlolation of "New York State regulatlons.rr Slnce the

Audlt DLvLslon dld not conpleteJ-y inventory the slxty boxes of records subnltted

by pet l t loner ln 1981, he alLeges that a legaLly suff lc lent audit  of  the
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Hospitalts books and records was never conductedr aod Do

asgesged.

9. PetLtLoner contends that the elapel"ng of aLmost

conmence-ment of the audlt to a hearlng before the state

attrlbuted to the dllatory tactlcs of the Audtt Dlvislon

gul l ty of laches.

tax llablllty nay be

elght yeare from

Tax Comisslon nay be

whlch he belLeves ls

CONCLUSIONS OF LAW

A. That the order vacatlng the tax warrant dld not cancel the notlces of

determlnation and demands for sales and use taxes due under conslderatloo ln

this proceedlng. Consequently, the prlnary lssue to be deternlned l.s whether

the audit underlying the orlglnal assessments waa proper and in accordance wlth

the Tax Law.

B. That petltloner was a vendor of tanglble personal property and aa such

was a person required to col lect tax under sect lon 1131 (subd. t l l )  of  the Tax

Law. Every peraon requlred to collect tax pursuant to Articles 28 and 29 of

the Tax Law Ls required: to reglster wlth the New York State Tax Counlesion

(Tax Law $1134); to keep reeords of every sale and of alL amounta pald, charged

or due thereon and of the tax payabl-e thereon ln such form as the Tax Conml"eslon

nay requlre (Tax Law $1135); to ttnel-y fl1e returns showLng recelpts fron

salesr the aggregate value of tanglble personal property and servlces eold by

hlm and subject to tax and the tax payable thereon (Tax Law $1136[a]) ;  and to

pay to the Tax Co'nlsslon the taxes lmpoeed by Artlcles 28 an.d, 29 of the Tax

L a w  ( T a x  L a w  $ 1 1 3 7 [ a ] ) .

C. That lf a return required by law is not flledr Ehe amount of tax due

shaLL be deternLned fron such lnform€rtlon as may be available, but ttfl]f

necessary the tax nay be estinated on the basls of external lndicee" (Tax Law
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$1138[a]) .  In vlolat lon of the Tax Law, pet l t loner fal led to regleter aa a

vendor, falled to fl"Le tax returos and failed to pay the taxee Lnposed by

ArtLcles 28 and 29 of the Tax Law, for a perlod of eleven years. Through the

admlsslon of the tlospltalrs couptroll-er, the Audlt Dlvislon learned that

throughout the Hospltal?s existence lt had used l"nvalLd exemptlon certlflcates

to avold paying tax on ite purchases. Furthermorer petltioner dld not rnake

available to the Audit DLvlslon the books and records he was requlred to keep

by section 1135 of the Tax Law. Under the clrcumstances, the AudLt Dlvislon

Justlfiably utlllzed the records which were aval"lable to lt to calculate

petltlonerrs tax Llablllty, and the burden rest,s on petitloner to denonstrate

that the nethod of audlt or amount of tax aggeseed was erroneous (Matter of

Surface Line Operators Fraternal OrganLzat ion, Inc. v.  Tul- ly,  84 A.D.2d 858).

It ls fatuous to contend, as petltioner does, that the Audl.t DlvlsLon was

prohibited from deternlning hls tax ll"ablllty by his claLn that the Hoepltalrs

books and records were Ln the possession of the Unlted States Attorneyts

Offlce. At the tlne the assessments were tssued, the Audlt Divlslon dld not

know, and could not know, the nature of thoee records and whenr or lfr they

would ever become available for audit. Under the clrcumstances, the DlvleLoo

properly went forward with the lnfornatlon l"t had.

D. That at heartng, petitloner lntroduced no evldence to sholt error ia

the audit procedures or results. However, on the basls of addltlonal inforuatloo

subnltted subsequent to a tax conferencer the Audit DlvLglon conceded that

pet i t lonerrs l iabi l l ty should be reduced to $186,170.40. Pet l t loner obJects to

the lntroductlon of any evldence concernlng the revlsed aaaessment on the

ground that the Audlt Dlvlslon falled to produce at hearlng the two audttorg

who actually revlewed the records and prepared the workpapers upon whlch the
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revlsion nas based. Nonetheless, the Audlt Dlvlsionrs adjustments shall be

accepted and the tax due shall be reduced accordlngly.

E. That to address petltlonerrs contentlon that the Audlt Dlvl.slon was

requlred to conduct a conplete audit of the books and records contained Ln the

slxty boxes of materlals supplied ln 1981, lt ls noted that the materlals were

lnadequate for the purpose of verlfying taxable sales. Furthermore, once the

assessment was Lssued, the petitloner had the burden of provlng it lmProper.

The Audit Dlvlslon hras not requl-red to sift through mounds of records to

determlne whether or not they woul-d be of asslstance to the petltioner ln

carrying his burden (cf. Matter of Llonel Leasl

Tax Commission, 105 A.D.2d 581, 583).  Nonetheless, in order to resolve the

dispute in lssue, the Audit Divislon did review the records presented to lt and

nade adjustments to the assessment based on the addltlonal Lnformatlon.

F. That petitionerrs contention that the Department of Taxatlon and

Finance unconscionabl-y delayed in pursulng its claLn agalnst petltloner Ls

without support ln the record. Moreov€r, rr[a]n estoppeJ- nay not be lnvoked to

prevent the State from collectlng taxes lawfulIy Lnposed and remainLng unpald

in the absence of statutory authorityrr (Matter of McMahan v. State Tax Com.'

4 5  A . D . z d , 6 2 4 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  3 6  N . Y . z d  6 4 6 ) .

G. That the petitlon of Florian Yandel, Jr. , d/b/a Ranapo General Hospltal

ls granted to the extent lndLcated Ln Concluslon of Law "D"; that the notlceg

of determination and demands for payment of sales and use taxes due tesued on
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August 21, 1978 shal l  be nodif led accordingly;  and that ln aLI-  other respects '

the pet l t lon ls denled.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 31e00
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36 tel76) State of New York - Department of Taxaaior, 
"rri 

Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

z /,a 6"

Date of Request
Y':o' ' aas. #sc' Lempus

y, hlery yo* 
n2Z7

Requested by 
,; 

' Arrre;ls Bureau
,.nir je7 - Bldg. #9.5.r.:ier Carnpus

Ai'otny, Nss york 12227

Please f lnd most recent address of taxpayer descr ibed beLow; return to Person named above.

oc iaL  secur i ty  Number  lDate  o f  Pet i t ion

' * " il 4 L /?-"","/r- jl 
"-t Z /6^/rr#

/ zr frz 3a//
b-,tA""A" %%

"/

Resul ts  of  search by Fi les

address
4vp/'-/ /2F 'hf,-'tv-t3

Sect ion

PER},IANENT RECORD

FOR INSERTION IN TAXPAERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Jul-y 3, 1986

Dr. Fl.orlan Yandel, Jr.
a/b/a Rauapo General Hospltal
5 2 1  R t .  3 0 4
Bardonla, NY

Dear Dr.  Yandel:

Please take notlce of the DecLslon of the State Tax Conmisslon eaclosed
herewLth.

You have now exhausted your rlght of revlew at the admlnistrative LeveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverge decision by the State Tax Comml.ssl"on nay be iostltuted onLy under
Artlcle 78 of the Clvll Practice Law and RuLes, and must be co"'-enced Ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months from the
date of this not ice.

Inqulries concerning the couputatlon of tax due or refund alLowed ln accordance
wlth this declsLon nay be addressed to:

NYS Dept. Taxatl"on and Fl"nance
Audlt Evaluatlon Bureau
Assessment Revlen Unlt
BuiJ-ding #9, State Canpus
Al-banyr New York 12227
Phone # (518) 457-2086

Very truLy yours,

STATE TN( COMMISSION

cc: Taxlng Bureauts Repreeentatlve

Petttloner I s Representatlve:
Sanuel D. Pressnan
369 Lexlngton Ave.
New York, NY 10017



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

FLORIAN YANDEL, JR. DECISION
DlBlA RAMAPO GENERAL HOSPITAL :

for Revlsion of a DetermlnatLon or for Refund :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perlod August I, L965 :
through Aprl l  30, L976.

3

Petitl"oner, Florian Yandel, Jt. d./bla Ramapo General Hoapltal, 52L Route

304, Bardonla, New York, flled a petltlon for revl.slon of a deternlnatlon or

for refund of sales and uae taxes under Artlcles 28 and 29 of the Tax Law for

the perlod August 1, 1965 through Aprl l  30, 1976 (Fl le No. 24455).

A hearlng was hel.d before Doris E. Stelnhardt, Hearlng Offlcer, at the

offtces of the State Tax Connlsslon, Two World Trade Center, New Yorkr New York

on December 5, 1985 at 1:30 P.M., wlth al l  br lefs to be subnl"t ted by Aprl l  2,

1986. Petltloner appeared by Sanuel D. Preegman, Esq. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.r aod MlchaeL Glt ter '

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. I,ltrether the Audit Dlvisl.on properly determined petitlonerrs tax

L1ab111ty on the basis of available books and records.

II. Whether an order vacating a tax lrarrant flLed as a Judgnent agaiuet

petltioner cancelled the underlylng aasesaments.

III. Whether the Department of Taxatlon and Finance ls gullty of Laches.
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FINDINGS OF FACT

1. On August 21, 1978, fol lowing a

agaiost pet i t l "oner,  Flor ian Yandel,  Jr. ,

four notl.ces of determLnatlon and demands

due, assessl"ng taxes as sumarlzed below:

the Audtt Dlvlslon l"esued

Ranapo General tlospltal,

of sales and uee taxes

fteld

M . D . ,

for

audlt ,

d lb /a

Paynent

PERIOD

8 /L /65 -L t l 30 /68
tz l t  168-5 l3t  17 2
6 /  117z-LL l30/75
L2/  L /7s-4 /  30 /7  6

$93 ,842 .93  -0 -

$168 ,  L74 .6L  -0 -
$17 ,638 .94  -0 -

TA)( DUE PENALTY1 INTEREST

$34 ,28L .70 -0-

TOTAL
A}TOUNT DUE

$50 ,905 .98  $85 ,187 .68
$87 ,973 .87  $181 ,816 .80

$115 ,873 .42  $284 ,048 .03

tt Penalty and statutory intereet
belng stated separatel-y.

$9 ,259 .90 $26 ,898 .84

2, From March 12, 1965 through Aprll 30, L976, petltloner operated Ranapo

General llospltal (the "Hospltaltt) as en unl.ncorporated busLness. Durlng part

of that tLmer he was also the 100 percent shareholder of S.R.S. Holdlng Corp.,

whlch owned the hospital land, bullding, and equlpment and leased the same to

pet i t ioner.  On Decenber 20, L973, S.R.S. Holdlng Corp. l lquldated l te assets to

petitioner, and on the sane date, he sold the facilitles and assoclated equlpment

to Congregat lon Zemach David for $3,000,000.00. Pet l t loner cont lnued to

operate the Hospltal as a sole proprletorshlp, rentlng the faclllties fron

Congregatlon Zemach Davld. On Aprll 30, L976, petltloner rellnqulshed all

operatl"ng rlghts to the HospLtal.

3. In the course of a routine audlt of a stationery suppller, the Audlt

Dlv{- ion lras preeented wlth an exempt organLzatLon certiflcate executed by the

Hospltal. The Hospltalfs comptroller later contacted the Audlt Dlvlslon and

stated that the Hospltal- lras an exempt organizatlon, and all {ts purchases were

Each notice stated, TTPENALTY INCLUDED.
were calculated together, rather than
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made usl-ng exenptlon certifl"cates. A search of the fllee of the Department of

Taxation and FLnance revealed that petltloner nas not reglstered as a vendor

wLth the Sales Tax Bureau, dld not have exempt organl"zatlon statue and had

never fll-ed a sales tax return. In May 1977, the Audlt Dlvislon conmenced a

sales tax fleld audlt of petitloner. After numerous requeata, both oral and

wrttten, were made for petltl"onerrg books and records, Ehe foll-owing were

provlded: flnancial statemente for the calendar yeare 1965 through 1976, a

lease and closl.ng stateuent agreement between Dr. Yandel and CoogregatLon

Zenach Davld, federal tax returns of S.R.S. Iloldlng Corp. for the years 1968'

L969,1971 and 1973 and pet l t lonerrs federal-  income tax returns for the yeare

1972 through 1975. In additton, the New York State llealth Departuent provlded

the Audlt Divlslon with Unlform FinancLal Reporte flled by the Hoepital for the

years 1968 through 1975, excludLng L97L. These were deemed lnadequate to

deterntne taxable sales. PetltLonerts representatlve informed the Audtt

Dlvlsl"on that the Unlted States Attorneyfs Office was lnvestlgaclng the Hoepltal

and that al l  other records were tn that of f tcete possesslon. Over a perlod of

approximateJ-y flve months, the Audlt Dlvlsl.on contlnuously but without aucceas

sought pernl"ssion to revlew thoee records in the hande of federal governmeot

officlal-s. Because adequate books and records could not be obtalned, the Audit

Divlslon utlllzed the records that were aval"lable to eetlmate taxable salee and

purchases of the Hospltal during the audlt perlod as eummarlzed below:

$  321 ,318 .37
7  , 77L ,228 .29
1 ,109  ,483 .7O

Taxable sales to ln-patlents
Expense purchases
Rental of tanglble personal property
Flxed asset acqulsltl"ons

Total

4. Total l.ncome for the year 1965, the only year for

flgures were avallabler rf4s calculated on a quarterJ-y basis

which complete

from whlch the
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auditor determlned the percentage of lncome earned ln each guarter. These

percentages were used to allocate sales aad purchasee ln each year to approprlate

sales tax quarters. The appllcable sales tax rate nas then applled to taxabLe

sales and purchases to det,ernlne total tax due for the perlod under conslderatlon

o f  $ 3 1 3 , 9 3 8 . 1 8 .

5. 0n August 29, L978, pet l t loner,  bI  hls attorney, Bent a let ter to the

Whlte PlaLns Dlstrlct Offlce protesting the notices tssued against petltloner.

Subsequently a Tax Appeals Bureau conference was held ln early L979 at whlch

tlne petltioner asked that resoLution of the dLspute be postponed untll euch

time as the records ln the possesslon of the Unlted Statee Attorneyre Offlce

would become avallable for Lnspectlon by the Audlt Divlsloa. ThLs requeat wae

graoted.

6. 0n January L4, 1980, a tax lrarrant for salee texes ln the amount of

$6221848.78 was docketed as a judgnent agal"nst pet l t loner ln the off lce of the

Clerk of the County of Rockl-and. Petltloner imedlately petltloned for an

order vacatlng the warrant and Judgnent. On Novenber 17, 1981, Supreme Court

Justl"ce Theodore A. Kelly tssued an order vacatlng Ehe warranE rrwlthout preJudice

and reservLng the right of the State Tax ComLesion for refLllng of the warraDt

for the sane perlod tf necessary when the taxpayer judgnent debtorre adnlnlstratlve

and Judl-claL remedles under the Tax Law have been exhausted...rr. Petltiooer

has construed the Courtts order as a cancellatlon of the underlylag asaesament.

7. 0n March 3, 1981, petitloner dell"vered to the White PlaLng Dlstrl.ct

Office approxt-mately stxty boxes contalnlng booka and recorde prevlously l"n the

posseselon of the Unlted States Attorneyrs Offlce. The records lncluded

computer-generated ledgers, bank statements, payroll records, cagh bookg'

accounts payable and mlecellaneous other documents. The Audlt Dlvtslon ueed
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these records to revl,se the exl"stlng assessments. Because the audltore were

unable Eo reconclle sales tnvolces to the ledgers, the ledgers were deemed

lnadequate to determine taxable sales. The bulk of the Hoepltalts patleat

l.ncome records were not avallable. The audltors revlewed records of emergency

room treatments and blllings to Blue Cross aod Medlcare and found no evidence

that tax was coll-eeted on taxabLe ltene charged to patients euch ae tel-ephooe

service, standard stock nedlcal and eurglcal suppliee, absorbent materials,

tampons, etc. Therefore, no adJustments were made ln the category of taxable

sales to in-patLents. Purchase invotces for the year 1975 eetabl-lehed that

sales tax had not been paLd on expenae purchases, confl.rml.ng the HoepitaL

conptrollerrs statement that all purchases were made utlllzing exenption certl-

flcates. The Lnvolces were then analyzed to determlne the percentage of

caxable ltens to totaL purchases. The percentage obtained wae applled to

expense purchasee for each quarter under constderatlon resulttng ln a reductl"on

ln taxable expense purchases to $4,048, L67.47. No adjustnents lrere nade for

rental expenses or fixed asset acqulsLtions. The revised total of eaLee and

purchases aubJect to sales tax amounted to $51496 1596.54 wlth a tax due on that

amount  o f  $186,L7O.40.

8. It Ls petltlonerts positlon that the slxty boxes of booke and recorde

provlded to the Audit Dlvislon ln 1981 were the complete records of the Hospl"tal

for al-l the years ln lssue and were adequate for the purpose of accurately

determlning hls tax llablllty. Petltl"oner believes that the order vacating the

lrarrant flted as a Judgoent agatnet hLn wae based on a flndlng that the audlt

conducted ln 1978 was ln vlolatlon of "New York State regulatlons." Slnce the

Audit Dlvlslon did not compl-etely Lnventory the slxty boxes of records subnltted

by petltioner ln 1981, he aLLeges chat a legally suffLcLent audit of the
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Hospltalfs books and records wae never conducted, and no Eax llabiJ.tty nay be

assessed.

9. Petitioner contends that the elapslng of almoet elght years from

coumence-rnent of the audit to a hearlng before the State Tax Coml.selon may be

attrlbuted to the dllatory tactl.cs of the Audlt Divlsion which he bellevee ls

gullty of lacheg

CONCLUSIONS OF tAW

A. That the order vacatlng the tax warrant did not canceL the notleeg of

deternlnatlon and denands for sal-es and use taxes due uoder conslderatlon ln

thls proceedlng. ConsequentLy, the prlmary Lssue to be determlned is lthether

the audlt underlylng the orlglnal asaesaments nas proper and ln accordance wl.th

the Tax Law.

B. That petltloner wasr a vendor of tanglble persoaal property and as auch

nas a person requlred to collect tax under section 1131 (subd. [1]) of the Tax

Law. Every person requlred to collect tax pursuant to Artlclee 28 and 29 of

the Tax Law Ls required: to register wlth the New York State Tax ConmLeslon

(Tax Law 51134); to keep records of every sale and of aLl anounts pald' charged

or due thereon and of the tax payable thereon Ln such form as the Tax Corrllnisslon

may requlre (Tax Law $f135); to tlmely flle returns showlng recelpte from

sales, the aggregate value of tanglble pereonal property and gervlces sold by

hln and subJect to tax and the tax payable thereon (Tax Law $1f36[a]); and to

pay to the Tax Conunlsslon the taxes inposed by Artlclee 28 and 29 of the Tax

L a w  ( T a x  L a w  $ 1 1 3 7 [ a ] ) .

C. That tf a return required by law is not flled, the amount of tax due

shall be determl.ned from such informatlon as may be avail-abLe, but ttl l]f

necessary the tax nay be estlnated on the basls of external LndLces" (Tax Law
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$1138[a]) .  In vl"olat lon of the Tax Law,, pet i t loner fal led to regLster as a

vendor, falled to flle tax returns and falled to pay the taxee lnposed by

Artlcles 28 and 29 of the Tax Law, for a perlod of eleven years. Through the

admlssion of the Hospltalts comptrol-Ler, the Audlt Dlvlgion learoed that

throughout the Hospltalrs existence lt had used invalld exemptlon certlflcatee

to avold paylng tax on lts purchases. Furthernore, petl"tloner dld not nake

avall-able to the Audlt DlvlsLon the books and records he was reguired to keep

by sectlon 1135 of the Tax Law. Under the cLrcunstances, the Audit Dlvlelon

Justtflably utlllzed the records whlch were avalLable to lt to calcuLate

petltlonerrs tax Llabl1ttyr aod the burden resta on petltloner to demonatrate

that the nethod of audlt or amount of tax aesessed lraa erroneoue (Matter of

Surface Llne Operators Fraternal Organizat lon, Inc. v.  Tul ly,  84 A.D.2d 858).

It ls fatuous to cootend, as petltLoner doee, that the Audlt DlvlsLon was

prohlblted fron determLnLng his tax llablllty by hls claln that the Hospl.talfa

books and records were ln the posseesion of the Unlted States Attorneyrs

Offlce. At the tlne the assessments were issuedr the Audlt Dlvlglon dld not

know, and could not know, the nature of those records and when, or lfr Ehey

would ever become available for audlt. Under the ctrcunstances' the DlvlsLoo

properly went forward with the Lnformatlon tt had.

D. That at hearing, petitLoner l.ntroduced no evLdence to short error ln

the audlt procedures or resul-ts. However, on the baels of addttlonal lnformatlon

submitted subsequent to a tax conference, the Audit Dlvlslon conceded that

pet l t lonerre Liabl. lLty should be reduced to $186,L70.40. Pet l t loner obJects to

the lntroduction of any evidence concerning the revlsed asseasment on the

ground that the Audlt Dlvlslon falled to produce at hearlng the two audltors

who actually revlewed the records and prepared the workpapera upoo which the
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revislon lras based. Nonethelessr the'Audlt Dlvisionfs adjustments shal-L be

accepted and the tax due ehall be reduced accordl.ngly.

E. That to address petltlonerrs contentlon that the Audlt Dlvislon was

required to conduct a complete audlt of the books and records contained ln the

sixty boxes of materlals supplled ln 1.981, lt ls noted that the materlale were

lnadeguate for the purpose of verlfylng taxable sales. Furthermore, once the

assessment was lssued, the petitioner had the burden of provlng tt lnproPer.

The Audtt Dlvlsion lras not requLred to slft through nounds of records to

determine whether or not they woul-d be of asslstanee to the petitloner ln

Tax Conmission, 105 A.D.2d 581, 583).  Nonetheless, ln order to resolve the

dlspute ln lssue, the Audtt Dlvlslon dld revlew the records Presented to lt and

nade adjustments to the assessment based on the addltlonal lnfornation.

F. That petLtlonerrs contentlon that the Department of Taxatlon and

Finance unconsclonabLy del-ayed ln pursulng its cl-aln agalnet petltloner ls

wlthout support ln the record. Moreov€r, "[a]n estoppel uay not be tavoked to

prevent the State from co!-lecting taxes lawfully Lmposed and remalning unpald

ln the absence of statutory authorltyr' ( '

45  A.D.2d  624,  mot .  fo r  l v .  to  app.  den.  36  N.Y.zd  646) .

G. That the petltlon of Florian Yandel, Jr., dlb/a Ranapo General llospltal

ls granted to the extent indicated ln Coneluslon of LaIt "D'r; that the notlcee

of deterninatlon and demands for paynent of sales and use taxes due Lssued on

carrylng his burden (cf. Matter of Lionel- Leas us t r les  Co. ,  Inc .  v .  S
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August 21, 1978 shal- l  be nodlf led accordlngly;  and that in al l  other respects '

the pet i t ion ls denLed.

DATED: Albanyr New York STATE TAX COMMISSION

JUL 0 31980 PRESIDENT


