
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlon
o f

Wowkowych Enterpr ise Disposal Services, Inc.

for Redeterminat ion of a Def ic iency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r l " o d  6 l L l 8 2  -  8 / 3 1 / 8 2 .

That deponent further
herein and that the address
of the pet i t loner.

Sworn to before ne thls
3rd day of January, 1986.

State of New York :
s s .  :

County of A1bany :

David Parehuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he is over 18 years of age, and that on the
3rd day of January, L986, he served the withln not ice of Decision by cert l f led
mail upon tr{owkowych Enterprise Dlsposal Services, Inc., the petitloner ln the
within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

llowkowych Enterprlse Dlsposal Servlces, Inc.
1195 Ridgeway Ave.
Rochester,  NY 14615

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the said addressee is the pet i t loner
set forth on sald \rrapper is the last known address

to s ter  oa
sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Wowkowych Enterpr lse DlsposaL Services, Inc.

for Redeterutnatlon of a Deficiency or Revisl-on
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r l o d  6 1 1 1 8 2  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
3rd day of January, L986, he served the wlthln not lce of Declslon by cert i f led
mall upon Michael R. l"lcEvoy, the representative of the petltloner ln the wlthln
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as folLows:

Mlchael R. McEvoy
Harter,  Secrest & Emery
700 Mldtown Tower
Rochester,  NY 14604

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unl"ted States Postal
Service wlthln the State of New York.

That deponent further says that the sal.d addressee Ls the representatl.ve
of the petitloner herein and that the address set forth on said ltrapper ls the
last known address of the representatl"ve of the petl.tloner.

Sworn to before me this
3rd day of January, 1986.

Authorlzed to ster oat
pursuant to Tax Law sect lon  174



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M ! { I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

January 3, 1986

Wowkowych Enterprtse
1195 Ridgeway Ave.
Rochester ,  NY 14615

Dlsposa l  Serv lces ,  Inc .

Gentlemen:

Please take not lce of the Decislon of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revl-ew at the adminl"strattve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse decislon by the State Tax Connisslon nay be lnstituted only under
Article 78 of the Clvil Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqul-ries concernlng the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unlt
Bullding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Mlchael R. McEvoy
Hattet,  Secrest & Enery
700 Midtoum Tower
Rochester,  NY 14604
Taxing Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

WOWKOWYCH ENTERPRISE DISPOSAL SERVICES, INC.

for Revisl-on of a Determinatl"on or for Refund
of Sales and Use Taxes under ArticLes 28 and
of the Tax Law for the Period June 1, L982
through August 31, 1982.

29 :

DECISION

Peti t loner,  l {owkowych Enterpr lse Dlsposal ServLces, Inc.,  1195 Rldgeway

Avenue, Rochester,  New York 14615, f i led a pet i t ion for revislon of a deterui-

nation or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod June 1, 1982 through August 31, L982 (FlLe No. 41395).

A hearing was heLd before Arthur Brayr Hearing Off lcer,  at  the off lces of

the State Tax Coumlsslon, 259 Monroe Avenue, Rochester,  New York'  on Februat!  6,

1985 a t  9 :15  A.M. ,  w l - th  a l l  b r ie fs  to  be  submi t ted  by  June 14"  1985.  Pet l " t ioner

appeared by Harter,  Secrest & Ernery (Mlchael R. McEvoy, Esq.,  of  counsel) .  The

Audlt  Divls ion appeared by John P. Dugan, Esg. (James Del la Portar Esq.,  of  counsel) .

ISSUES

I. Whether the recelpts from the sale of a customer account fl"le ln

connectlon wlth the purchase of the assets of a refuse removal- buslness were

subject to tax as the sale of an information service.

I I .  Whether the receipts from the transfer of nunlclpaL contract r lghte ln

connectlon wlth such sale were subject to tax aa a result, of the fallure of the

contract to allocate the purchase prlce between taxable and nontaxable itemg.
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FINDINGS OF FACT

1. on October 25, L982, the Audlt Divlsion issued a Notice of Deternl-nation

and Demand for Payment of Sales and Use Taxes Due agalnst petitloner, I{owkowych

Enterpr ise Dlsposal Services, Inc.,  ln the amount of $61300.00, pLus intereet

of $132.80 for a total  due of $61432.80 for the period June 1, 1982 through

August 31, L982. The notice stated that the taxes were deternlned to be due

from Pagano Refuse, Inc. ( t tPaganott)  and represented pet l t ionerts l tabt l l ty as a

bulk sale purchaser pursuant to sect lon 1141(c) of the Tax Law.

2. By contract dated July 19, I982r petltloner purchased from Anthony

Pagano, for a pr lce of $5001000.00, al l  of  the aseets of Pagano, a refuee

haul lng business. The purchase pr ice of $500,000.00 was al located pr lnar l ly to

operat lng equipment and other asseta, but the contract also al l -ocated $901000.00

t o :

"c.  A11 of the refuse stops, together with al l  cuetoner
records pertaining thereto and set forth ln Schedule C
a t t a c h e d . . . r t .

Despite sal"d language in the contract, no ttschedule C[ was ever attached.

3. The refuse stops and customer reeords whlch were transferred from

Pagano to petitioner were generally of two types. The first !i lere contracts for

refuse eollection entered into wlth varlous nunicipalities. These contracta

were evidenced by written agreements, the rights to whLch were asslgned to

petit,ioner. The second type of record transf effed was a set of customer ledger

cards containlng the name and bill lng address of each residentlal customer

serviced by Pagano. Pagano had oral agreements with the resldentlal- customers

who were issued paynent coupon books. Each month, the customers sent a eoupon

with their pa)rments. Some of the residential customera paid for the servlce

for six months to one year in advance, but aLl resldentlal customers could
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cancel the refuse collectlon servlce at any tlme. The munlclpal contracts did

not general-ly provlde for guch cancellatlon and usuaLly were for one yearta

duratlon or longer.

4. The customer account cards did not always contal"n the correct servlce

addresses of the cuatomers and petltioner, upon taking over the busl-nesar sent

its staff out on the truck routes to record the proper servlce addresses for

the customers. Petitloner malntains that, because lt had to complle a servlce

route ltst in this manner, a wrltten customer list was never transferred from

Pagano as part of the sale and, thus, no sales tax f-iabillty arose as the

result  of  the transact ion.

5. The Audlt Dlvlsion and petitloner stlpulated that the nunicipal

eontract customers represetrted 40 percent of the total valuatlon of the customer

records transferred and the residential custoners represented 60 perceot of the

vaLuatlon. The partles also stlpulated that the transfer of the munlclpal contracte

constituted an asslgnment of lntanglble contractual rlghts not subJect to sales

tax under gect ions 1105(a) or 1105(c)(1) of the Tax Law. The Audlt  Dl"vis ion

maintains, however, that, because the purchase price of the customer records was

not allocated between taxabl-e and nontaxable iteus, the entlre purchase prlce

was subJect to sales tax.

6. Along with l ts br ief ,  pef i t ioner submLtted proposed f l "ndlngs of fact '

all of whlch have been incorporated herein with the exception of that part of

proposed flnding "5" dealing with the oral transfer of lndivldual contracts which

hras not supported by the evidence.

CONCLUSIONS OF LAW

A. That sectlon

from every retall sal-e

f105(a) of the Tax Law imposes

of tanglble personal property

a tax upon the |treceipte

except as otherwlse
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provided tn [Art tc le 28]."  Sect lon 1105(c)(1) of the Tax Law lmposes a tax on

the recelpts from every sale, except,  for resale, of  the service of t t furnlshlng

of information by prlnted, mineographed or mul-tl"graphed matter or by dupllcatlng

written or prl"nted matter in any other manner, including the services of

coll-eeting, compillng or analyzing infornation of any kind or nature and

furnlshlng reports thereof to other persons, but excluding the furnlshing of

informat,ion whlch is personal or indivldual l"n nature and whl"ch is not or may

not be substantlalLy incorporated in reports furnished to other peraons...tt.

B. That a customer list ls a business asset the sale of whlch constltutes

"the sale of informatlon and is,  therefore, taxable under sect lon 1105 [subd. (c)]

of  the Tax Lawrr (Citat lon onlt ted)r 'Long IsLand Rel iable CorP. v.  Tax Comlssionr

72 A.D.2d 826. The fact that the customer names rrere transferred on Ledger

cards which had onl-y bill lng addresses does not render the transfer nontaxable.

(See Matter of Audel l  Petroleum Corp.,  State Tax Comission, December 14r 1984.)

Therefore, the Audlt Dlvl"sion properly determined that the resl-dentiaL customer

records transferred from Pagano to petitioner were subject to sales tax as the

sale of a customer llst. Moreover, the resldentLal customers dld not ha\te fornal,

long-term, assignable contracts with Pagano. The resldentlal customers hadr at

most, month-to-month contracts with no assignable rights which could have been

acquLred by pet l t ioner.

C. That the fact that the contract dld not allocate the purchase price of

the customer records between taxabl-e and nontaxable ltems does not cause the

ent lre purchase pr ice to be subJect to tax where, as here, a valuat ion of the

ltems subject to tax ls obtainable. In such a caser "[t]he Tax Comml"ssLon

[has] the right, lndeed, the obllgation, to arrlve at. a faLr sales prlce of

the.. ."  taxabl-e i teme for sales tax purposes. WEBR, Inc. v.  State Tax Comissionr
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58 A.D.2d, 471 (Enphasls in or lg{nal) .  Slnce pet i t ioner and the Audlt  Divis lon

agreed that 40 percent of the total purchase prlce of the customer records were

nontaxable asslgnrrents of contractual rlghts, only the renalning 60 percent of

the purchase pr ice, or $541000.00, which represented the value of the resident lal

customer account cards, lras properly subJect to saLes tax. Thus, the tax due

is to be reduced to $3 1780.00 plus mlnimum lnterest.

D. That the petltion of Wowkowych Enterprise Disposal Servlces, Inc. le

granted to the extent lndicated ln Concl-usion of Law ttCtt; that the Notice of

Determinatlon and Demand for Paynent of Sales and Use Taxes Due lssued Oetober 25'

1982 ts to be modlf led accordLngly;  and that,  except as so nodlf led'  the

pet i t ion ls ln al- l  other respects denled.

DATED: Al-bany, New York STATE TAX COMMISSION


