
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter.  of  the Pet i tLon
o f

Wooden Nickel Lounge, Inc. of Olean

for Redetermination of a DeficLency or Revlsion
of a Deternination or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods  Ended 5  l31  179-2128182.

That deponent further
herein and that the address
of  the  pe t l t ioner .

Sworn to before me this
17th day of January, 1986.

State of New York :
s s ,  :

County of Albany :.

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
17th day of January, 1986, he served the wlthln not lce of Declsion by cert l . fLed
mail upon Wooden Nickel Lounge, Inc. of Olean, the petitloner ln the wlthin
proceedlnB, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Wooden Nickel Lounge, Inc. of Olean' 8 1 6  
W .  S t a t e  S t .

Olean, NY L4760

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Poetal
Servlce wlthin the State of New York.

AFFIDAVIT OF UAILING

says that the sald addressee is the PetLtioner
set forth on sald ltrapper ls the last known address

Authortzed to
Pursuant to Tax

ster oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wooden Nlckel Lounge, Inc. of

for Redeternlnatl-on of a Deflciency or
of a Determination or Refund of Sal-es
under Article 28 & 29 of the Tax Law f
Per lods  Ended 5  /3 I /79-2 /28 /82 .

State of New York :
ss .  :

County of Albany :

Davld Parchuck, belng duly sworn,
of the State Tax Conmisslon, that he I
17th day of January, 1986, he served t

proceeding, bI enclosing a true copy t
rrrapper addressed as follows:

Paul B. Kel-ly
70 I'Iest Main St.
Allegany, NY 10706

and by depositing same enclosed in a p
post office under the excluslve care
Service within the State of Ner* York.

That deponent further says that t
of the petltloner herein and that the
last known address of the representatl

mail upon Paul B. Kelly, the represen tLve of

AFFIDAVIT OF UAILING

and says that he Ls an emploYee
years of age, and that on the
not ice of DecisLon by cert l f led

the petltloner in the within
a securely seal-ed postpald

Olean

Revlsion
Use Tax

r the

Poses
over 18
within

eof ln

tpaid properly addressed wrapper in a
custody of the United States Postal

e saLd addressee is the reptesentative
dress set forth on said rtrapPer ls the

of the pet i t ioner.

Sworn to before me this
ITth day of January, f986.

lnlster oat



S T A T E  O F
S T A T E  T A X

A L B A N Y ,  N E

N E W  Y O R K
C O MMIS SIO N

YORK 12227

January 7  ,  1986

Wooden Nickel Lounge, Inc. of Olean
8 1 6  w .  S t a t e  S r .
Olean, NY L4760

Gentlemen:

Please take not lce of the Decision of
herewith.

You have now exhausted your rlght of re
Pursuant to sect lon(s) 1138 of the Tax
adverse declslon by the State Tax
Art ic le 78 of  the Civ iL Pract lce Law
Supreme Court of the State of New York,
date of this not ice.

Inqulrles concernlng the computation of
with this decislon nay be addressed to:

NYS Dept. Taxat and Flnance
Law Bureau - Liti Unlt
Bulldlng tl9 , St a
Albany, New York

State Tax ComLssion enclosed

iew at the adnlntgtratlve leve1.
, a proceedlng in court to review an

ion may be instltuted only under
Rules, and must be contmenced in the

Albany Countlr within 4 months from the

tax due or refund allowed ln accordance

Canpus
L2227
2070

Very truly yours'

STATE TAX COMMISSION

Phone lt (sLg) 457

Petl t lonerIs RepresentatLve
Paul B. Kel ly
70 West Maln St.
Al legany, NY 10706
Taxlng Bureaurs Representattve

c c :



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WOODEN NICKEL INC. OF OLEAN

for Revlslon of a Determlnatlon or for
of Sales and Use Taxes under ArtLcl-es
of the Tax Law for the Perlods Ended
1979 through Februaty 28, L982.

Pet l" t ioner,  Wooden NickeL lnc. of

York 14670, f l led a pet i t lon for revisl

sales and use taxes under Articles 28

!,Iay 31 , L979 through February 28, L982

off lces of the State Tax Comission, S

Buffalo, New York, on l"larch 13, 1985 a

May 15, 1985. Pet i t loner appeared by

appeared by John P. Dugan, Esq. (Debor

fund
and
31 '

,  816 West State

of a determinatl.on

29 of the Tax Law

DECISION

Street,  Olean, New

or for refund of

for the perlods ended

, o

Fi le No. 42480).

A hearlng was heLd before James J. Morr is,  Jr. ,  Hearlng Off l"cer '  at  the

e Off ice Bul ldlng, 65 Court  Street '

1 :15  P.M. ,  w l th  a l l  b r ie fs  submi t ted  by

B. Kel ly,  Esq. The Audlt  Dlvls lon

J .  Dwyer ,  Esq. ,  o f  counee l ) .

Whether the Audit Divlslon properl

pe t l t loner .

1. Pet l t ioner,  Wooden Nl"ckel Inc.

State Street,  Olean, New York. Pet i t io

Petitloner did not engage ln the sale o

2. On December 6, L982, after

deteruined additionaL tax due from

OF FACT

of Olean, operates a bar at 81.6 t'Iest

r sold drlnks and al-cohollc beverages.

food durlng the audlt perlod.

t  of  pet l t ionerts books and records'

a Notice of Deterninatlon and Demandthe Audit  Dlvls lon lssued to pet i t , ione



for Payment of Sales and Use Taxes Due r the quarterly periods ended May 31,

1979 through Februaxy 28, 1982. The lces  asser ted  l iab t l l t y  o f  $27,035.26

,589.72  tn  accrued pena l . ty  and $6 ,051.67of sales and use taxes, together wlth

in accrued interest to the date of the t ice ,  fo r  a  to ta l  o f  $99,676.65 .  Va l ld

for the perlods herein at any tl.me onconsent,s authorizing assessment of

or before December 20, 1982 had been t ly conpJ-eted and flled.

markup audlt of petitloner:3. The audltor performed a purch

(a) Petttioner completed a ba fact sheet listing selllng pricee and

4 percent for " top shelf"  l lquor,  435.5volume for drinks sold. Markups of 311

percent for t tbar" J- l .quor,  and 173.1 pe

al located according to 1981 purchases

374.9 percent for l lquor.  Sald narkup

t for wlne were determlned whlch, when

same, resulted in a ttwelghtedtt markup of

e a 1.5 percent aLlowance for spl"llage

and theft .  A weighted markup of 303.15 percent was determlned for beer.

(b) Purchases for the quarterl

avalLable so an estlmate for such purch

of four guarters, June 1979 through May

total purchases and llquor purchases to

1980 through November, 1981 was deterni

( includlng the February 28, 1982 est lna

pursuant

audited

(c) Total  beer and l iquor pu

to the previously deternined

taxable saLes (excludlng sales

(d) Asset purchases for the t

$50,246.00 ln purchases for which invol

4 .  Pet i t ioner  d id  no t  fL le  sa les

period ended February 28, 1982 were not

s was determined by averaging purchases

1980. The rat lo of beer purchases to

total purchases for the perl-od Januaryr

and then appl-ied to total purchases

as above determined were narked up

rkups result lng in $710,487.00 in

) .

audit perlod were revlewed resultlng

showing tax paid were not produced.

use tax returns for the quarters

ended }4ay  31 ,  1981,  August  31 ,  1981, ember 30, 1981 and February 28' L982.



Quarter

5 l3r  l9L
8 /3 r /81

LL  /30  /8 r
2128182

5.  Pet i t ioner rs  sa les  tax  re tu r for the audit perl-od, incLuding

not  f  iLed (F lnding of  Fact  t '4 t ' )  
,  lnd ic taxab le  sa les  o f  $552,377.00

paynents  thereon o f  $26,2 I4 ,72 .

6. Pet i t l -onerf  s sales Journal f the year 1980 indlcates sales of

ra!- Corporatlon Income Tax Return

Pet l t ioner rs  o f f i ce  cop les  o f

lndicate the following taxabLe

$ 2 5 0 , 2 7 L . O 0 .  P e t l . t l o n e r r s  c o p y  o f  i t s

for the same period indicates sales of

for the year 1981 lndicates saLes of $1

copy of lts Federal Corporatlon Income

sa les  o f  $180,757.00 .  There  are  s imi la

purchases as reported ln i ts purchases

7.  Pet i t ioner rs  sa les  Journa ls  i

o f  $ 6 1 6 , 2 O 2 . 2 8 .

8 .  Pet l t loner rs  quar te r ly  sa les

quarter ly taxable sales of:

such re and pe t l t loner rs sales journal

sal-es f such periods:

Sales

$46, 903 .  oo
$50,982 .  oo
$43 ,36  1  .00
$36 ,635 .00

those

and

26L,727 .00.  Pet t t lonerrs  sa les Journal

,7 64 .04 f  or such perl ,od. PetLt l -oner t  s

ax Return for the same perlod indlcatee

discrepancl.es wtth respect to pet l t lonerts

ournal and on its Federal returns.

e sales for the total audit perLod

returns and sales Journals reflect

Sal-es JournalQuarter Ended

s l3r lTe
I  l3L l7e

L t l 30 l7e
2128 /80
s l3r /80
8l3r l80

I  I  /30/80
2 /28 /81

4
4

,400
,663
,523
,970
,276
, I47
,4O9
, IO7

$46 ,400
50 ,663
40,523
48 ,01  1
64,200
78,278
59,43L
54,3t2

4
3



9. The returns for the perlods

1980,  May 31,  1980,  August  31,  1980,

rrere not tfurely flled.

10. The welghted markups for beer

breakage and theft.

11. The weighted markup for liquo

t'two drinks for one pricett and other s

L2. The Audlt  Dlvls ionrs audit ,or

register tapes. The testlmony at the

that there existed at the tine of the

A. That sect ion 1138 of the Tax

tax return is not fl1ed or when flled

31, 1979, November 30, L979, February 28,

ember 30, 1980 and February 28, 1981

ld not take lnto account splllage'

and beer dld not account for happy hour

lals rout lnely made by pet l t ioner.

d not request to see pet i t ionerrg caeh

ring of pet l , t ionerts president wae

it fu1l and conpLete cash reglster

bar guestlonnaire he slgned at the

provides that when a sales and use

incorrect or lneufficient, the amount

infornatLon as shall be available.

tapes for the total  audl"t  per lod, yet t

tlme of the audl"t indlcated otherwl-se. Pet l t l -onerrs accountant test l f led that

whenever pet l t ionerts cash regtster were checked agaLnst pet i t ionerrs

totals of same, they ( the records) were al-ways in agreement. Yet there remalns

unexplalned discrepancles between pet,L rtg sales as reported per t te sales

tax returns, federal income tax returns

conpi led from pet i t ionerrs cash registe

and sales Journal, all of which were

13. That no cash register tapes f

tapes or sulmaries thereof .

any compLete day, week, month or

quarter within the audit period have n sholrn to exist.

14. That no involces or other ntary proofs were submitted to ehow

the purchaeethat sales taxes were pald or rrere not

o f  asse ts  by  pe t t t loner .

therwl"se due and owing upon

CONCLUS OF LAW

of tax due shall be determlned from



Peti t loner did not f i le returns for se

of lts books and records and lts books

ral  of  the periods covered by the audit

records disclosed that at  least,  hal f  of

the returns lt had filed durl"ng the t perlod were lnsufflclent and incorrect.

B. That in determinlng pet,itione rs taxabLe sales, credl-t lras not glven

for happy hour sales, ln generaL, and

to beer purchases. Accordingly,  taki

sales for the audlt  perLod are de

sales Journal.

denled, except to the extent that the

pet l t ionerts gross sales pursuant t ,o

lllage, theft and breakage with respect

Into account such factors, pet l t lonerIs

to  be  $616,202.28  as  re f lec ted  ln  l t s

C. That pet i t ioner has fal led to e that

asset acquisltlons and the audl-t l-n respect

llng andD.  That  based upon pe t i t ioner rs  f

properly lnposed.

E. That the pet l t lon of l {ooden Ni

sales tax nas pald upon lts

ls sustained in fuLl .

payment record, penalty was

kel-  Inc. of  Olean Ls, in alJ- resepcts

It Dlvision ls dl-rected to recompute

Luslon of Law t tB",  and the Not ice of

TATE TN( COMMISSION

Determlnation and Demand for Payment o Sales and Use Taxes Due, together wl"th

appl lcable lnterest and penalty as al

sustained.

DATED: Albany, New York

by law, ls in al l -  other respects

-JAN t ? 1986
ESIDENT

G
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rA-36  (s176)

t

Sta te  o f New York - Department of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

T+-  A- - - - r  r  " l  , r  Tax  An^^- .1 -  ^

Requested by

l;:Jl,i";,'"s. *e \
Aii:eny, l.few york 1222;

'Tj:l toz _ arji. *q
-51"fe Campus

Date of Request

,a"il*ny, Noyyork 12227 z /a /*,
Please f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securi ty Number lDate of Pet i t ion

?rt 4r/.!ffik
P/@, % 

% r4762

Resul ts  of  search by Fi les

I  I  Same as above, no better address

Date of Search

?L /r,

Sec t i onSearched by

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N I I ,  N E I ^ I  Y 0 R K  1 2 2 2 7

January 17, 1986

Wooden Nlckel Lounge, Inc. of Olean
816 Id .  S ta te  Sr .
Olean, NY 14760

Gentlemen:

PLease take notice of the Declslon of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your right of revl.ew at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedl"ng in court to revielt an
adverse decision by the State Tax Commission may be instltuted only under
Artlcle 78 of the Ctvil Practice Law and Rules, and must be conrmenced in the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not lce.

Inqulrl"es concerning the conputatton of tax due or refund allowed ln accordance
wlth this decislon mav be addressed t ,o:

NYS Dept. Taxation and Finance
Law Bureau - titlgation Unlt
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petltloner I s Representatlve
Paul B. Kel ly
70  West  Ma ln  St .
Al legany, NY 10706
Taxlng Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

WOODEN NICKEL INC. OF OLEA}I

for Revisl.on of a Determlnation or for Refund
of Sales and Use Taxes under Art lc les 28 and
of the Tax Law for the Periods Ended May 31,
1979 through February 28, L982.

29 :

DECISION

Peti t ioner,  Wooden Nlckel Inc. of  01ean, 816 l , Iest State St,reet,  OLean, New

York 14670, f i led a pet i t lon for revislon of a determ{nat l .on or for refund of

saLes and use taxes under Articles 28 and 29 of the Tax Law for the perlods ended

May 31, L979 through February 28, 1982 (Fi le No. 42480).

A hearing was held before James J. Morr ls,  Jr. ,  Hearing Off l -cer,  at  the

off ices of the State Tax Cornmlssion, St,ate Off lce Bul ldlng, 65 Court  Street '

Bu f fa lo ,  New York ,  on  March  13 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  subn l t ted  by

May 15, 1985. Pet l t loner appeared by Paul B, Kel ly,  Esq. The Audit  Dlvls lon

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUE

Whether the Audit Dlvislon properly deternlned additional tax due from

Pet i t ioner .

FINDINGS OF FACT

1. Pet i t ioner,  Wooden Nlckel-  Inc. of  Olean, operates a bar at 816 I ' lest

State Street,  Olean, New York. PetLt ioner sold dr inks and alcohol lc beverages.

Petitioner did not engage Ln the saLe of food durlng the audit perl-od.

2. On December 6, L982, after audlt  of  pet l t lonerts books and recorde,

the Audlt Dlvlslon issued to petltloner a Notice of Determlnatlon and Demand



-2-

for Paynent of Sales and Use Taxes Due for the quarterly perlods ended May 31,

1979 through February 28, 1982. The not lces asserted Ltabt l t ty of  $27,035.26

of sales and use taxes, together with $51589,72 tn accrued penalty and $6r05L.67

in accrued interest to the d.at.e of the not lce, for a total  of  $38,676.65. Val ld

consents authorizing assessment of taxes for the perl.ods herein at any tlme on

or before December 20, 1982 had been t lmely conpleted and f tLed.

3. The audlt,or performed a purchase markup audLt of petitloner:

(a) Pet l t ioner completed a bar fact sheet l lst lng sel l lng pr lces and

vo lume fo r  d r l "nks  so ld .  Markups  o f  311.4  percent  fo r  " top  she l . f r ' l l "quor ,435.5

percent for ttbar" liquorr €lnd L73.1 percent for wlne were determlned whlch, when

allocated according to 1981 purchases of same, resulted ln a 'rwelghtedrr markup of

374.9 percent for liquor. Said narkup made a 15 percent allowance for splllage

and theft .  A welghted narkup of 303.15 percent was determlned for beer.

(b) Purchases for the quarter ly per iod ended February 28, 1982 were not

available so an estl-mate for such purchases was determlned by averaglng purchaeea

of four guarters, June 1979 through May 1980. The rat lo of beer purchases to

total purchases and l-lquor purchases to total purchases for the perlod January,

1980 through November, 1981 was determined and then applied to total purchases

(includlng the February 28, 1982 est inate).

(c) Total beer and ll"quor purchases as above determlned were marked up

pursuant to the prevlously determlned narkups result lng ln $710r487.00 in

audlted taxabl-e sales (excludlng sales tax).

(d) Asset purchases for the total audit period were revLewed resuLting ln

$50r246.00 ln purchases for which involces showing tax paid hrere not produced.

4. Petitioner dld not flle sales and use tax returns for the quart,ers

ended May 31, 1981, August 31, 1981, November 30, 1981 and February 28, 1982.
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Petlt ionerrs off ice copies of such returns and petlt lonerrs sales Journal

lndlcate the followlng taxable sales for such periods:

Quarter

5 l3 t l8 r
8 l3L /8L

LL  I  30  /8 r
2 /28182

Sales

$46,9o3.  oo
$50 ,982 .00
$43 ,361  .  oo
$36 ,635  .00

5. Pet i t ionerrs sales tax returns for the audlt  per iod, incLuding those

not f i l -ed (Findlng of Fact "4"),  lndlcate taxabl-e sales of $552,377.00 and

paynents  thereon o f  $26,2 I4 .72 .

6. Pet i tJ-oner 's sales journal for the year 1980 indicates sales of

$250,27I.00. Pet i t lonerr" :opy of i ts Federal  Corporat lon Income Tax Return

for the same period indicates sales of $261 1727,OO, Pet l" t lonerrs sales Journal

fo r  the  year  1981 l .nd ica tes  sa les  o f  $194,764.04  fo r  such per iod .  Pet l t loner re

copy of l.ts Federal Corporation Income Tax Return for the same perlod lndlcates

sales of $180 1757.00. There are slmi lar discrepancles with reepect to pet l t lonertg

purchases as reported tn lts purchases journal and on its Federal returna.

7. Pet i t ionerrs sales Journals indicate sales for the total  audit  per lod

o f  $ 6 1 6  , 2 0 2 . 2 8 .

8. Pet, i t lonerfs quarter ly sales tax returns and sales Journals ref l -ect

quarter ly taxable sales of:

Quarter Ended

5 l3 r l7e
8/3r  l7e

LL  /  30  179
2/28180
s l3r  l80
I  l3L 180

I I  /30/80
2128 lSr

Returns

$46 ,400
50 ,663
40,523
42 ,970
49 ,276
60,r47
45 ,409
39,L07

Sales Journal

$46 ,400
50 ,663
40,523
48  , 01  1
64,20O
78 ,278
59 ,431
54,3r2
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9. The returns for the periods May 31, 1979, Noveuber 30, 1979, February 28'

1980 '  May 31 ,  1980,  August  31 ,  1980,  November  30 ,  1980 and February  28 ,  f98 l

were not t inely f t led.

10. The weighted markups for beer did not take into account spLllage'

breakage and theft.

11. The weighted rnarkup for llquor and beer dld not account for happy hour

tttwo drinks for one pricett and other specials routLnely made by petltl-oner.

L2. The Audit  Divls lonrs auditor did not request to see pet i t l "onerts cash

reglster tapes. The test lnony at the hearing of pet l t lonerrs presldent was

that there exl-sted at the tlne of the audLt full and complete cash regl"ster

tapes for the total- audit periodr ]et the bar questionnalre he slgned at the

t ine of the audit  lndicated otherwise. Pet l t tonerta accountant test i f led that

whenever pet i t l .onerts cash register tapes were checked agalnst pet l t lonerrB

totals of sane, they (the records) were always ln agreement. Yet there remains

unexplained dlscrepancies between pet, l t ionerts sales as reported per l ts saLee

tax returns, federal income tax returns and sales Journal, all of which were

cornpiled from petitlonerf s cash reglster tapes or surmarles thereof .

13. That no cash reglster tapes from any complete day, week, month or

quarter nithln the audlt period have been shown to exlst.

14. That no invoices or other documentary proofs were submitted to show

that sales taxes were pald or trere not otherwlse due and owlng upon the purchase

of  asse ts  by  pe t i t toner .

CONCLUSIONS OF LAW

A. That section 1138 of the Tax Law provldes that when a sales and use

tax return is not fiLed or when filed ls lncorrect or l-nsufflcient, the amount

of tax due shall be determined fron such information as shall be available.
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Pet l t loner dld not f l1e returns for several-  of  the periods covered by the audit

of its books and records and its books and records discLosed that at l-east half of

the returns it had flLed during the audlt period were insufficient and incorrect.

B. That in determlning pet i t ionerts taxable sales, credlt  was not,  gl-ven

for happy hour sales, in general, and spillage, theft, and breakage with respect

to beer purchases. AccordingJ-y, taking into account such factors, pet l , t lonerts

sales for the audlt  per iod are determl-ned to be $6161202.28 ae ref lected in l ts

sa les  journa l .

C. That pet i t ioner has fal led to prove that sales tax nas pald upon l ts

asset acquisi t ions and the audit  ln that respect ls sustained ln ful1.

D. That based upon pet i t tonerrs f l l ing and payment record, penalty was

properly imposed.

E. That the pet l- t ion of Wooden Nickel Inc. of  Olean l"s,  in al l  resepcts

denied, except to the extent that the Audit Divlsion ls directed to recompute

pet l t ionerts gross sales pursuant to Conclusion of Law t 'Btt ,  and the Not lce of

Determinatlon and Demand for Pa)ment of Sales and Use Taxes Due' together wlth

applicabl-e interest and penalty as allowed by Law, ls in all other respectg

sustained.

DATED: Albany, New York

JAN 1 11988
STATE TA)( COMMISSION

PRESIDENT


