
STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Petltl"on
o f

I,loda I s Servlce Center, Inc,

for Revlslon of a Deterninatlon or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod March I,
through August 31, L982.

Refund
28 atl.d, 29

1 9 8 1

AFFIDAVIT OF MAILING

l.n a postpald properLy addreesed wrapper ia a
care and cuetody of the Unlted States PostaL
York.

that the sal.d addressee ls the petltloner
forth on sald wrapper ls the laet knolrn addreee

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposee and says that
he/she ls an enployee of the State Tax Connlsstonr that he/she ls over 18 yearg
of ager and that on the 7th day of October, 1986, he/she gerved the wlthln
notlce of Declslon by certlfled nall upon l,Iodats Service Ceoterr Inc. thE
petltloner l"n the wlthln proceedlng, by encloslng a true copy thereof ia a
securely sealed postpaid lrrapper addressed as follona:

Wodats Servlce Center,  Inc.
Route L7 & 52
Llberty, New York L2754

and by deposLting same enclosed
post offl"ce under the excl-usLve
Servlce wlthln the State of New

That deponent further says
herein and that the address set
of the petLt loner.

Sworn to bEfore me thle
7th day of October,  1986.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlclon
of

Sally I'loda

for RevLslon of a Deternlnatlon or for
of Sales and Use Taxes under Artl"cles
of the Tax Law for the Perlod March 1,
through August, 31, 1982.

AFFIDAVIT OF MAILING

Refund
28 and, 29

1981

Chat the saLd addressee le the petLtloner
forth on sald ltrapper ls the l-ast knorm addreea

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, dePoses and says that
he/she ls an euployee of the State Tax ComLssion, that he/ahe ls over 18 yearg

of age, and that on the 7th day of October, 1986, he/she served the wlthin
notlce of Declslon by certlfled nall upon Sally Woda the petltloner ln the
wlthln proceedlng, by enclosing a true copy thereof in a securely eealed
postpaid nrapper addressed as follows:

SaLly Woda
31 Mager Avenue
Llberty' New York 12754

and by deposlting s:rme enclosed in a postpald properly addressed wrapper la a
post offlce under the excluslve care and custody of the UoLted States Postal-
Service wlthin the State of New York.

That deponent further says
hereLn and that the address set
of the petLtioner.

Sworn to before me this
7th day of October,  1986.

pursuant to Tax Law sectlon I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

AFFIDAVIT OF MAILING

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under ArtLcLes 28 an.d 29
of the Tax Law for the Perlod l{arch 1, 1981
through August 31, L982.

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, dePoses and eays that
he/she is an enployee of the State Tax Comtselon, that he/she ls over 18 years

of age, and that on the 7th day of October, 1986, he/ehe served the withln
notlce of DecisLon by certlfl.ed mal.l upon San Woda the petitLoner in the wlthla
proceeding, by eoclosl.ng a true copy thereof ln a securely seaLed poetpald
lrrapper addressed as foLlows:

San Woda
31 Mager Avenue
LLberty, New York L2754

and by deposl"ting sane encloged Ln a postpald properly addreseed wrapper ln a
post offlce under the excluslve care and cuetody of the Unlted States Poetal
Servlce withln the State of New York.

o f
San I'Ioda

That deponent further
herein and that the address
of the pet l t ioner.

sworn to before me thle
7th day of october,  1986.

says that the said addregsee ls the Petltlooer
set forth on sald ltrapper Le the Last knoltn addrese

to adnlnlster oaths
pursuant to Tax Law sectLoo I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
of

Wodats Servlce Qglgsi ,  Inc.

for Revl"slon of a Deternlnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Perlod l"[arch 1, 1981
through Auguat 31, 1982.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng dul-y sworn, deposes aud says that
he/she Ls an empJ-oyee of the State Tax CommLggion, that he/she le over 18 yeara
of age, and that on the 7th day of October, 1986, he served the wlthln notlce
of DecLslon by certlfled nall upon DavLd Sussmanr the reprectentative of the
petltLoner l"n the wlthln proceedLng, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Davld Suesmao
585 Weet End Avenue
New York, NY 10024

aad by deposltLng
post offlce under
Servlce wlthin the

That deponent
of the pecltloner
l-ast known addrese

gane enclosed tn a postpald properLy addreesed wrapper to a
the excluslve care and cuetody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the rePre{teotatlve
hereln and that the addreas set forth oa saLd wraPPer ls tbe

of the repreeentatlve of the petltl-oner.

Sworn to before ne thls
7 th  day  o f  October ,  1985.

ster oath8
pursuaat to Tax Law eectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Sally Woda

for Revlslon of a Deternlnatlon or for
of SaLes and Use Taxes under Articles
of the Tax Law for the Perlod March I,
through August 31, L982.

AFFIDAVIT OF MAILING

Refund
28 and,29

1 9 8 1

State of New York :
s s .  :

County of Albany

Davld Parchuck/Janet M. Snayl belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comiselon, that he/she ls over 18 yearg
of age, and that on the 7th day of October, 1986, he served the wlthLn notlce
of DecLslon by certLfied nall upon Davld Sussmanr the represeotatlve of the
petLtioner 1o the wLthin proceedlng, by encLosing a true copy thereof 1o a
securely sealed poetpaid wrapper addressed as follows:

Davld Sussman
585 West End Avenue
New York, NY 10024

and by deposltl"ng sa$e enclosed Ln a postpal"d properly arldressed wrapper to a
post office under the excluslve care and custody of the United States Poetal
Servlce wlthLn the State of New York.

That deponent further says that the eald addressee ls the representatlve
of the petltloner hereln and that the addreaa set forth on sald wrapper is the
last known address of the representatlve of the petltioner.

Sworn to before me thls
7th day of October,  1986.

Authorl lster oaths
pursuant to Tax Law sectton 174



STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter of the Petttlon
of

San Woda

for RevLsion of a Det,erntaation or for Refund
of Salee and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Pertod March 1, 1981
through August 31, L982.

AFFIDAVIT OF I{AILING

State of New York :
3 S .  :

County of Albany !

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax ComlssLon, that helehe ls over L8 yeata
of age, and that on the 7th day of october, L986, he served the nithlo notLce
of Declsion by certlfled malL upon Davld Suggman, the representatlve of the
peEttloner ln the wl"thLn proceedLag, bI encloslng a true copy thereof ln a
securel-y sealed postpald wrapper addressed as follows:

Davtd Sussnan
585 West End Avenue
New Yorkr NY 10024

and by depositing same enclosed Ln a postpald properly addressed wrapper tn a
post offlce under the excluslve care and custody of the UnLted States Poetal-
Servlce wlthin the State of New York.

That deponent further says that the sald addreaaee ls the repreaentatlve
of the petlcloner hereLn and that the addreso set forth on sald wrapper ls the
laet known address of the represeotatlve of the petitloner.

sworn to before me thls
7th day of October,  1986.

pursuant to Tax Law gectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

october  7,  1986

Wodars Service Center, Inc.
Route 17 & 52
Liberty, New York L2754

Geotlemen:

Pl-ease take not{ce of the Declsioo of the State Tax ConmiseLoo enclosed
herewlth.

You have now exhausted your rtght of revlew at the adnl.nlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Lawr a proceeding in court to review ao
adverse decisLon by the State Tax Comml.eeton nay be lnstituted ooly under
Artlcle 78 of the ClviL PractLce Law and Rulee, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 mooths from the
date of thls not lce.

Inqulrles concernlng the couputatlon of tax due or refund allowed in accordance
wlth thls declsLon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Eval-uatlon Bureau
Assessment Revlew UnLt
BuiLdlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureauts Representatlve

PetLtloner r s Representatlve:
Davld Sussuan
585 West End Avenue
New York, NY 10024



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 7, 1986

Sally Woda
31 Mager Avenue
Ll.berty, New York L2754

Dear Mrs. lJoda:

Pleaee take notice of the Declslon of the State Tax Comnleelon eocloeed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to eectlon(s) 1138 of the Tax Law, a proceedLng Ln court to review ea
adverse declston by the State Tax CoumLssion nay be lnstltuted only uoder
ArticLe 78 of the Clvll Practlce Law aad RuLesr trod must be coumeoced tn the
Suprene Court of the State of New York, Albany Countyr ntthln 4 mooths from the
date of this not lce.

Inqulriee concernlng the computatl"on of tax due or refund alLowed l.n accordance
wlth thle declsloa may be addressed to:

NYS Dept. Taxatl.on and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /f9, State Campue
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youre,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner r s Representatlve :
Davld Sussman
585 West End Avenue
New York, NY f0024



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  0  R K  L 2 2 2 7

October 7, 1986

San Woda
3l Mager Avenue
Llberty, New York L2754

Dear Mr. t{oda:

Please take notlce of the Declslon of the State Tax Co nisaton enclosed
herewtth.

You have now exhausted your right of review at the adnlnl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l.n court to revlew an
adverse declslon by the State Tax Comlsslon nay be lostltuted only uoder
Artlcle 78 of the ClvlL Practice Law and Rules, and must be con'menced ln the
Supreme Court of the State of New York, Albany Countyr wlthl.n 4 months from the
date of thl"s notlce.

Inqul"ries concernLng the compucatLon of tax due or refund aLlowed io accordaoce
with thl"s declslon nay be addressed to:

NYS Dept. Taxatlon and Finaoce
Audit Evaluatlon Bureau
Assegsment Revlew Unlt
Bulldlng #9, State Canpua
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours'

STATE TN( COMMISSION

ec: Taxlng Bureaurs RepreseotatLve

Petltioner t s Representative :
Davld Suegman
585 West End Aveoue
New Yorkr NY 10024



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

woDAfs sERvIcE CENTER, INC.
:

for Revlslon of a Deterulnatlon or for Refund
of Sales and Use Taxes under ArtlcLes 28 ao.d 29 :
of the Tax Law for the Perlod March 1, 1981
through August 31, L982. :

In the Matter of the Petitlon

o f
i

SALLY WODA

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlclee 28 and, 29 :
of the Tax Law for the Perlod March 1, 1981
through August 31, L982. :

DECISION

In the Matter of the Petiglon

of
:

SAM WODA

for Reviglon of a DeternLnatlon or for Refuod
of Sales and Use Taxes under ArtLcleg 28 aad, 29 z
of the Tax Law for the Perlod March 1, 1981
through August 31, 1982. :

Pet l t loner,  I ' lodarg Servlce Center,  Inc.r  Routes 17 and 52, Llbertyr New

Yotk 12754, flled a petltlon for revlsioo of a determlnatlon or for refund of

sales and use taxes under Articles 28 and 29 ot the Tax Law for the perloda

March 1, 1981 through Auguet 31, 1982 (Fl le No. 544L5r.

Petttloner, Sally I' loda, 31 Mager Avenue, Llbertyr New York L2754, flled a

petltLon for revlslon of a deternlnatLon or for refund of sales and use taxes



-z-

uoder Artlcles 28 and 29 of the Tax Law for the perlod March 1, 1981 through

August  31 ,  1982 (F l le  No.  54414) .

Petltloner, Sam Woda, 31 Mager Avenue, Liberty, New York L2754, flled a

petitlon for revlsLon of a deterninatlon or for refund of sales and use taxeg

under Articles 28 and 29 of. the Tax Law for the perlod lLarch 1, 1981 through

August  31 ,  1982 (F l lq  No.  544L6r .

A consolidated hearlng was held before Jean CorlgJ-lano, Hearlng Offlcer,

at the offices of the State Tax Cornmlsglon, Two World Trade Center, New York,

New York on l{ay 12, 1986 at 1:15 P.M. Pet i t loners appeared by Davld Sussnranr

C.P.A. The Audlt  Dl.vLslon appeared by Joha P. Dugan, Esg. (Mtchael J.

Glannon, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Dlvl"sion properly enployed purchase markup

proeedures to calculate additlonal sales tax due.

II. Whether penalttes and interest ln excess of the statutory mlnlmum

shouLd be abated.

III. lJhether petltioners, Sa1ly Woda and Sam Woda, were persons requlred

to collect and pay over sales taxes wlthin the meaoing and lntent of eectlons

1131(1)  and 1133(a)  o f  the  Tax  Law.

FINDINGS OF FACT

1. on Aprl l  11, 1984, as the result  of  a f le ld audlt ,  the Audlt  Dlvleion

lssued a Notice of Deterulnation and Demand for Payment, of Sales and Uae Taxee

Due agalnst petltloner, li lodats ServLce Center, Inc. (rrl{odarstt) ln the aoount

of $12,9L4.37 pLus penalty and statutory l .ntereet for che perlod March 1, 1981

through August 31, 1982. On the same date, the Audlt Dlvislon ieeued ldentlcal



-3-

notlces agalnst petltloners Sally Woda, as offlcer of Wodars, aod Sam Woda, as

manager of the gasoline servlce statLon owned and operated by I'lodafs.

2. Durlng hls fleld exanination of Wodarg, the audl"tor twice net lrlth

Sam Woda ln hls home. !tr. Woda ldentified hlneelf as the nanager of the

servlce statlon and provl"ded the auditor wlth lnformatlon regardlng the

statl"onts operatlon, lncludlng a daybook for 1982 prepared and nalntalned by

Mr. Woda. Sally Woda was not present at these meetlngs.

3. The daybook and a copy of Wodare 1983 federal lncome tax return lrere

the only records made avallable to the auditor. The daybook congieted of dally

entrl.es for the year 1982, showlng meter readlngs for each gasollne pump, the

total number of gallons of gasollne soLd and total receipts from gaeollne per

day. The audltor deemed these records lnadequate for the purpose of verlfylng

taxable sales. Furthermore, the audltorfs revlew of the daybook revealed a

stgnlfLcant dlscrepancy between report,ed taxable sales and taxable sales ae

entered ln the daybook. Consequencly, the audltor enployed a narkup of

purchases to determlne taxable sales for the perlod under conslderatlon.

4. Uslng lnformatlon furnlshed by I'lodars suppLler, the audltor

deternined total gasoltne purchases for the audlt perlod and the average cost

per galLon to tr'Ioda's. He then caLculated an average seJ.J-Lng prlce per gallon

using fLgures obtalned from Wodars daybook. A markup ot 7.55 percent lraa

computed by dlvtdlng average cost per gal-lon by average selllng prlce per

gallon. This narkup flgure was applled to Wodats gasoline purchases

for the audlt  per lod to obtaLn audLted taxable gasoltne sales of $6181617.00.

Reported taxable sales of $437,726.O0 were subtracted from thls ftgure to

obtaln addit lonal taxabLe gasoltne sales of $180,891.00. Slnce Mr. Woda had

tnforned the audltor that Woda's had taxable ol.1 gales of $200.00 per week'



-4-

the audltor added $3,600.00 to the addl.tlonal taxable gasollne sales to

calculate total  addlt lonal taxabLe sales of $184,491.00 wlth a tax due on that

auount  o f  $12,9L4.37 .

5. SalLy I'Ioda ls the president of Wodare. She dld not take part Ln the

tax audlt under consideratLon, but she dld slgn all- salee tax returoe for Wodats.

6. Petitloners presented no evldence to support thelr contentLons that

the Audl"t Divlslon used too hlgh a markup flgure to determine gasollne eales

and that Sam Woda ltas not a person regutred to collect sales and use tax for

W o d a t s .

CONCLUSIONS OF LAW

A. That wher€r 8e here, a taxpayer ts unable to produce complete booke

and records to verlfy reported taxable sales, the Audlt Dlvlglon l"s empowered

by sect lon l l38(a)(1) of the Tax Law to deternlne the tax due, uslng exteroal

lndices l"f oecessary. The purchase markup procedure employed by the audltor lraa

reasonable, and petltl"oners have falled to sholr that error exl.eted ln either the

nethod enployed or the reeults achleved (see Matter of Surface f&_Operator".

Fraternal-  Organlzat lon,Inc. v.  ?u11y, 85 AD2d,858).

B. That sectlon 1133(a) of the Tax Law tmposes upon any person requlred to

collect sales and use tax, personal ll.abtJ-ity for the tax imposed, collected or

requl.red to be col-Lected. Sectlon 1131(1) of the Tax Law deflnes person requLred

to collect tax to lnclude, among others, corporate offlcers and employees who are

under a duty to act for the corporatl"on ln eonplylng wlth the requtrements of

Artlcle 28 of the Tax Law.

C. That the determLnatLon of whether an lndlvldual ls a persoo or

offlcer under a duty to act for the corporatlon l.s based upon the faete

presented (Vogel v. New York State Department of Taxatlon and Financer 98
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Mlsc. 2d 222). The relevant factors lnclude, but are oot lfunlted to: the

lndlvldualrs dally lnvoLvement Ln the corporatlon; the lndlvLdualrs

particlpatlon and lnvolvement ln the flnanclal affalrs of the corporatLoo;

and the lndivLdualfs authorlty to draft checks on the flrm's bank accounts.

D. That petitloners, Sally Woda and Sam Woda, nere persons under a ducy

to collect sales and use tax durlng the audlt perlod. Sally Woda was the

presldent of I'Iodars and signed all sal-es tax returns. Sam I'loda ltas the manager

of Wodars; he prepared Wodars daybook (the only records avallable); aod he held

hinself out as a peraon both knowledgeable about aad responsible for the

corporatLonrs flnancl"al affairs and day-to-day operatlone.

E. That lnasmuch as petLtlonerg have not shonn that thelr fallure

to comply wlth the Tax Law was attrlbutable to reaaonable cause' there are no

grounds fo r  abatement  o f  pena l ty  (Tax  Law $1145[a ] ;  20  NYCRR 536. l tb ] ) .

F. That the pet l" tLons of Wodars Servlce Center,  Inc.,  Sal1y Woda and

Sam Woda are denled, and the notlces of determtnation and demande for paynent

of sales and uge taxes due lssued on April 11, 1984 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

00T 0 ? lg80
PRESIDENT


