
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltl"on
o t

Walter I ' l l l lard, Sr.
Off l -cer of Wil lardf s Steerburgers AFFIDAVIT OF MAILING

for RedetermlnaLl-on of a Deflciency or Revision
of a Determlnatlon or Refund of Sales & Use Tax i
under Article 28 & 29 of the Tax Law for the PerLod
3 l r l7e -513L182 .  :

State of New York :
s s .  :

County of Albany :

Davl-d Parchuck/Connle Hagelund, being duly sworn, deposes aad says that
he/she ls an employee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 28th day of Januaryr 1986, he/she eerved the wlthin
nottce of Declslon by cert l f ied mal l  upon Walter Wll lardr Sr. ,  0f f lcer of
Wlllardrs Steerburgers, the petl"tloner in the ril lthin proceedLng' by eucloelng a
true copy thereof ln a securely sealed postpald wrapper addreesed as foLlows;

Walter Wll lard, Sr.
Off icer of WlLLardts Steerburgers
15 Ahern Ave.
Troy ,  NY f2180

and by deposittng same enclosed tn a postpald properly addressed wrapper l"n a
post offlce under the exclusl-ve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addreasee ls the petitloner
herein and that the address set forth on said wrapper is the last knoltn addrees
of the pett t loner.

Sworn to
28th day

before me this
of January, 1986.

to adrfnister oaths
to  Tax 'Law sec t ion  174Pursuant



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, f986

I, Ial ter Wll lard, Sr.
OffLcer of l l l l lardrs Steerburgers
15 Ahern Ave.
Troy ,  NY 12180

Dear Mr. Wll lard:

Please take not,ice of the Declsion of the State Tax Conmission encloeed
herewl"th.

You have now exhausted your right of revlew at the admlnistrative leve1.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse decisl-on by the State Tax Comml.ssl.on may be lnstltuted only under
Arcl-cle 78 of the Civl1 Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of thl"s not ice.

Inqutrles concernlng the computatlon of tax due or refund aLl-owed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - LltigatLon Unlt
Bullding /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

WALTER WILLARD, SR. DECISION
0FFrcER 0F WILLARDTS STEERBURGERS, INC. :

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Art lc les 28 and 29
of the Tax Law for the Perlod March 1, L979 :
th rough May 31 ,  1982.

:

Pet i t ioner,  t r{al ter Wl" l- lard, Sr. ,  11 Arnold Drlve, Elnora, New York L2L65,

f i led a pet i t ion for revision of a determlnat ion or tot  refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod March 1, 1979

through May 31, 1982 (Fl le No. 39295).

A formal hearing was held before Brlan L. Friedman, Hearing Offlcer, at

the off ices of the State Tax Commisslon, Bui lding i f9,  State Off ice Campus'

Albany, New York, on Apri l -  30, 1985 at 2:40 P.M. Pet i t ioner appeared Pro se.

The Audit  Divl .s ion appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of

counsel-) .

ISSUES

I. Whether the Audlt Division properly determlned addl"ttonal sal-es taxes

due from pet i t loner based on external indices of sales.

II. tr{hether penalty and interest in excess of the mlnimum statutory rate

should be cancel led.

FINDINGS OF FACT

1. Wil lardfs Steerburgers, Inc. (herelnafter t ' the corporat lon") operated

a fast food restaurant located in a shopplng rnal l  in Cl i f ton Park, New York.

The restaurant sold prinarlly hanburgers, hot dogs, salads and non'alcohollc
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beverages. Pet i t ioner,  t r ' Ia l ter Wil lard, Sr. ,  was the treasurer of the corporat ion

and manager of the restaurant.

2. 0n July 16, L982, the Audit  Dl"vis lon lssued to pet l t ioner,  as off lcer

of the corporati.on, a Notice of Determination and Demand for Paynent of Sales

and Use Taxes Due for the period March 1, 1979 through May 31, 1982 assert tng

tax due in the amount of $40,022.32, plus penalty of $7,754.71 and lnterest of

$6 ,782.68 , .  fo r  a  to ta l  o f  $54,559.7 I .  A t  the  same t ime,  an  ident lca l  no t lce

was issued against the corporat ion.

3. At the commencement of the audit, the auditor attenpted to neet wlth

pet l t ioner in order to obtaln and review avai lable books and records. Three

tr lps were made to the place of buslness for thls purpose. When the pet i t loner

fai led to appear at a third audit  appointment,  the auditor requested sales

records from enployees of the corporation and received sales tax returns and

related workpapers, federal  and state income tax returns'  a sales journal,  a

general  journal and sales invoices. No purchase invoices rdere provlded.

Because these records were deemed tnadequate for the purpose of verlfylng

taxable sales, the Audlt  Divls ion at f i rst  at tempted veri f icat ion through a

markup of purchases. Purchase records $rere sought fron three of the corporationrs

bakery suppliers. They informed the Audlt Divl"sion that petitioner conducted

some purchase transactions i.n cash and that the suppl-lers kept no records of

such purchases. This pract ice precluded verl f lcat lon of sales on the basis of

a markup of purchases.

4. Because insufficient recordkeepi.ng prevented the Audit Dlvision from

veri fy ing the accuracy of reported taxable sal-es, the Audit  Divls ion est lmated

taxable sales for the audit  per lod through reference to external lndlces.

Uslng lnforrnat ion provided by the corporat ionrs beverage suppl iers and food
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prices taken from the restaurant menu, the auditor calculated sales through the

appl-lcation of a formula which assumed two food itens were sold for every drlnk

sold. This procedure resulted ln the assessment of $40 1022.32.

5. At a conference with pet i t ioner held on February 22, 1983, the Audit

Division agreed to recalculate taxable sal-es based on purchases of paper

products. A11 purchases made in the calendar year 198I were obtained from the

corporatl-onts only known supplier, Lusco Paper Co. The auditor then recon-

structed taxable sales from paper purchases using the fol lowlng procedure:

a) Paper products were categortzed by type (cupsr plates, bowLs,

etc.) ,  s ize and number for purchases made during the period March 1, 1981

through November 31, 1981.

b) Each menu item was assoclated with the paper product used to aerve

it. For exampl-e, a large soda was served in a sixteen-ounce cold cup, a

snall soup rilas served ln a four-ounce bowl and a JuLienne salad was served

in a twelve-ounce bowl. Where a particular paper product was used to serve

a variety of menu ltems, an average selling prlce was calculated for a1L

items served on or ln that product. Using this nethod, a weighted selllng

price was assigned to each paper product,  as fol lows:

868 service cups
16 ounce cold cups
Dart cups
4 ounce bowls
6 lnch bowl-s
12 inch bowl-s
hot dog trays
6 inch plates
7 lnch plates
11 inch  p la t te rs

. 25

.70

.45

.55
L .22
2 .25
1 .16
t . 22
L .72
2 .45

The sunmary of prl"ces shown on schedule C of the audltorrs workpapers

appears to state the sel l ing pr lce assl ,gned to six- lnch plates as $2.25.



-4-

A review of all workpapers reveals that the actual price assoclated with

s ix - inch  p la tes  was $1 .22 ,  as  s ta ted  above.

c) For each category of paper product, the number of such productg

purchased was multiplied by the average seJ-ling prlce shown above. No

allowance was gl"ven for waste, doubll"ng up of plates or defective producte.

6. Use of the above procedure ylelded total  audlted sales of $91,938.00

which was divided by reported taxable sales for the test per lod of $61r798.90 to

calculate an error factor of 1.4877. Prl"or to the audlt ,  pet l t loner had Late f l led

four sal-es tax returns report lng taxable sales of $701044.38 and paying a tax of

$2,582.58. At the pre-hearing conference, pet i t l "oner submitted addlt lonal returns

for the remainder of the audlt period but remitted no taxes. For the entlre period,

pet i t loner reported $263,947.27 tn taxabLe sales. The calculated error factor was

applied to these reported taxable sales to arrlve at audited taxabl-e salee of

$392,676.00  w l th  a  tax  due thereon o f  $15,707.O4.  G lv ing  pe t i t loner  c red l t  fo r

taxes previously patd, the Audit  Divls lon conceded a tax due of $13,124.46 plus

penalty and interest.

7. Petit,ioner prepared the corporatlonrs sales tax returns and was

prinarlly responsibLe for malntenance of the books and records. The cash

register used in the restaurant dld not produce a tape. Although guest checks

were utllized by the restaurantts employees and malntained by petltl,oner in

sequential order, sal-es were rung up dlreetl-y on the cash register, wlthout

resort to guest checks, when the restaurant was busy. Total cash on hand was

counted and recorded ln a general ledger at the end of each day. Petitloner

rel-led on these figures as a record of sales and used then to calculate salee

tax due. No attenpt was made to reconcile guest checks to cash on hand. On

the basl,s of these records, pet i t loner est lmates his own tax L1abt11ty to be I 'a

l i t t l e  o v e r  $ 9 , 0 0 0 . "
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8. A random sample of guest checks subml,tted by the petitioner as evidence

of pr lces charged demonstrates substant ial  agreement between the sel l Ing pr ices

used by the Audit  Dlvis lon and pr ices actual ly charged.

9. Approximately 5 percent of the restaurantfs paper product,s were

defecti.ve, wasted, used to serve water or otherwise consumed ln a manner not

involvlng taxable sales.

10. Pet i t ioner requested a cancel lat ion of al l  penalty and lnterest.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) of the Tax Law provides that:

" I f  a return when f i led is lncorrect or lnsuff ic ient,  the amount of
tax due shall be determined by the tax connlsslon from such informa-
t lon as may be avai lable. I f  necessaryr the tax may be est imated on
the basis of external lndlces, such as stock on hand, purchases,
rental  pald, number of rooms, locat ion, scale of rents or charges'
comparable rents or charges, type of accoumodations and service'
number of enployees or other factors."

B. That the guest checks were useless for verifying reported taxable

sales because each and every sale was not recorded on a guest check, and the

pet i t loner hinself  did not use the guest checks to compute sales or tax due.

Petitioner was not, prejudiced by the auditorrs fallure to examine the guest

checks since the checks were lnadequate for audit purposes. Furthermore'

pet l" t lonerrs hand-recorded ledger entr ies of cash on hand for each day were not

reliable records to satisfy the statutory requirement that records of indivldual

sales be retained (Matter of  Skladas v. State Tax Commission, 95 A.D.2d 97L).

C. That the audit  procedures ut i l ized disclosed a signl f icant var l"ance

between reported taxabl-e sales and audited taxable sales leading to the concluslon

that petitioner understated sa1es and that available books and records were

lnadequate and unreliable. Under these circumstances, the Audit Dlvision

reasonably calcul-ated pet i t lonerts tax l labl l l ty f rom external lndices in
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accordance lr i th sect ion 1138(a) of the Tax

Sta te  Tax  Commiss ion ,  65  A.D.2d 44) .

Law (Matter of Chartair ,  Inc. v.

D. That when records are not provlded or are inconplete, the burden rests

on the taxpayer to demonstrate that the nethod of audit or the amount of tax

assessed is erroneous (Matter of  Surface Llne 0perators Fraternal Organlzat lonr

Inc .  v .  Tu l l y ,  84  A.D.2d 858) .  Pet l t ioner  has  es tab l i shed tha t  5  percent  o f  a l l

paper products purchased were wasted, defectlve or otherwise used ln a manner not

invoJ-vi.ng a taxable sale. The Audit Divlsion is directed to recompute taxabLe

sales accordingly.  In al l  other respects, pet i t ioner has fai led to carry his

burden of proof.

E. That sect l ,on 1145(a) (1) of  the Tax Law authorlzes the imposlt lon of

penalty and interest for failure to file a return or pay over any tax when due.

The audit conducted revealed a significant understatement of taxable sales;

moreover,  pet i t loner has offered no explanat lon whatsoever for the corporat lonrs

failure to fll-e returns or pay over sales taxes due ln a tlmely fashlon. The

Audlt Division properly lmposed penal-ty and Lnterest on the addltional taxes

found due for the perlod March l ,  1979 through May 31, 1982.

F. That addlelonal tax duer 8s f ,ecalculated by the Audlt  Divis lon, is

$13,124.46  (see F lnd lng  o f  Fac t  "6" ) ;  the  Aud i t  D iv ls ion  is  d i rec ted  to  nod l fy

this assessment further as indlcated in Conclusion of Law t tDtt .

G.  That  the  pe t l t lon  o f  l la l te r  Wi l la rd ,  Sr . ,  Of f i cer  o f  Wl l la rd rs  S teer -

burgers, Inc.,  is granted to the extent lndicated in Conclusion of Law t tFtt ;

that the Audit Dlvlsion ls directed to nodify the noti"ces of determination and



demand for paynent of sales and

and that,  except as so granted,

DATED: Albany, Ne'u York

JAN 2 81986

use

the

- 7 -

taxes due issued July 16,

pet l t ion l -s ln al l  other

STATE TAX COMMISSION

1982 accordingly;

respects denled.

PRESIDENT
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rA-36 (9176) State of Nert

s,5

York - Department of Taxation and Finance
Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

Requested bY r"r Appeals Bureau 
'r..

Rsom l}t - Bldg. #9. \
State Cempus 

- 
\

Albrnv. Nery Yorli la2a7

Unit
Tax Appeals Bureau
Room lO7 - Bldg. #9 L
State Campus \
AIL*.,  al^--- \r ,  r '  .a^^-

Date of Request

3 7 76

pLease f ind most recent address of taxpayer descr ibed below; return to Person named above.

Social  Securi ty Date  o f  Pe t i t i on

Addxes s 
fu "/ 

n /.r%^./,zz /@
t f Gz{z'z'ru 2"2'

Results of search by Fl les

a d d r e s s :

f ]  s"r" as above, no better address

Sect ion

PERMANENT RECORD

FOR INSERTION IN TAXPAWRI S FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O B . K  L 2 2 2 7

January 28' 1986

I , IaLter Wll lard, Sr.
Off icer of lJ i l lardrs Steerburgers
15 Ahern Ave.
Troy ,  NY 12180

Dear Mr. Wll lard:

PLease take notice of the Decl"slon of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adninistrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse declslon by the State Tax Copmission may be instltuted only under
Article 78 of the Civt.l Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months fron the
date of thls not ice.

Inquirl"es concerning the computation of tax due or refund allowed in accordance
with this deciston nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltigatlon Unl"t
Butldlng #9, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

IdALTER WILLARD, SR. DECISION
OFFICER OF WILLARDTS STEERBURGERS, INC. :

for Revlsion of a Determlnation or for Refund :
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period March 1, 1979 :
through May 31, 1982.

:

Pet i t , ioner,  Walter Wil lard, Sr. ,  11 Arnold Drlve, Elnora, New York L2I65,

f l led a pet l t lon for revision of a det,erninat ion or for refund of sales and uee

taxes under Articles 28 and 29 of the Tax Law for the period March 1, L979

through May 31 ,  L982 (F i le  No.  39295) .

A, formal hearing was hel-d before Brian L. Frledman, Hearlng Officer, at

the off ices of the State Tax Commisslon, Bul ldi .ng #9, State Off ice Campus,

I  Albany, New York, on Apri l -  30, 1985 at 2:40 P.M. Pet l t , ioner appeared Pro se.

The Audlt  Dlvis ion appeared by John P. Dugan, Esq. (Janes Del l -a Port ,a,  Esq. '  of

counsel)  .

ISSUES

I. Whether the Audit Division properly determlned addittonal sales taxes

due from pet i t ioner based on external-  indices of sales.

II. Whether penalty and interest in excess of the mlninum statutory rate

should be cancel led.

FINDINGS OF FACT

1. Wil lardrs Steerburgers, Inc. (herelnafter t t the corporat ion") operated

a fast food restaurant located in a shopping na1l in Cl-lfton Park, New York.

The restaurant sold prlnarily hanburgers, hot dogs, salads and non-alcohol-ic
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beverages. Pet l t loner,  Walter Wil lard, Sr. ,  was the treasurer of the corporat lon

and manager of the restaurant.

2, On July 16, 1982, the Audit  Dlvis ion issued to pet i t loner,  as off lcer

of the corporation, a Notice of Determlnatlon and Demand for Payment of Sales

and Use Taxes Due for the period March 1, 1979 through May 31, 1982 assert lng

tax  due ln  the  amount  o f  $40,022. ,52 ,  p lus  pena l ty  o f  $7 ,754.71  and ln te res t  o f

$6 ,782.68 ,  fo r  a  to ta l  o f  $54,559.7 I .  A t  the  same t ime,  an  ident lca l  no t lce

was issued against the corporat ion.

3. At the commencement of the audit, the auditor attenpted to meet wlth

petitioner in order to obtaln and revl-ew aval-1ab1e books and records. Three

trlps were made to the place of business for this purpose. Wtren the petitloner

failed to appear at a thlrd audit appointment, the auditor requested sal-es

records from employees of the corporation and received sales tax returns and

related workpapers, federal  and state lncome tax returns, a sales journal- ,  a

general journal and sales invoices. No purchase lnvoices rrere provlded.

Because these records were deemed inadequate for the purpose of verlfying

taxable sales, the Audit  Divis lon at f i rst  at tempted veri f icat lon through a

markup of purchases. Purchase records were sought from three of the corporatlonrs

bakery suppliers. They informed the Audit Dlvlsion that petltioner conducted

some purchase transactlons ln cash and that the suppliers kept no records of

such purchases. This pract lce precluded verl- f lcat ion of sal-es on the basls of

a markup of purchases.

4. Because lnsufficient recordkeeplng prevented the Audit Dlvision from

veri fyLng the accuracy of reported taxable sa1es, the Audlt  Dlvis ion est lmated

taxable sales for the audlt period through reference to external indlces.

Uslng informatlon provided by the corporat ionrs beverage suppLiers and food
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prices taken fron the restaurant menu, the auditor calculated sales through the

application of a formula whlch assumed two food items were sold for every drlnk

sold. This procedure resulted in the assessment of $40,022.32.

5. At a conference with pet i t loner hel-d on Febraary 22, 1983' the Audit

Divis ion agreed to recalculate taxable sales based on purchases of paper

products. A11 purchases made in the calendar year 1981 were obtalned from the

corporatlonfs only known supplier, Lusco Paper Co. The audltor then reeon-

structed taxable sales from paper purchases using the fol lowing procedure:

a) Paper products were categorized by type (cuPsr plates, bowls'

etc.) ,  s lze and nunber for purchases made during the period March 1'  1981

through November  31 ,  1981.

b) Each menu item hras associated with the paper product used to serve

it. For example, a large soda was served ln a sixteen-ounce co1-d cup, a

snal1 soup was served in a four-ounce bowl and a Julienne salad was served

ln a twelve-ounce bowl-. Where a partlcular paper product was used to serve

a varlety of menu items, an average sel-1-lng price was calculated for all

i tems served on or in that product.  Usl"ng this method, a weighted sel l lng

pri .ce was assigned to each paper product as folLows:

868 service cups
16 ounce cold cups
Dart cups
4 ounce bowls
6 lnch bowls
12 lnch bowls
hot dog trays
6 lnch plates
7 lnch plates
11 inch platters

. 25

.70

.45

.55
L .22
2 .25
1 .16
L .22
t . 72
2 .45

The sumrnary of prlces shown on schedule C of the auditorrs workpaPers

appears to state the sel l ing pr ice asslgned to slx- inch plates as $2.25.
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A revlew of al-l- workpapers reveals that the actual prlce associated wtth

six- inch pJ-ates was $1 .22, as stated above.

c) For each category of paper product, the number of such products

purchased was multiplled by the average selling price shown above. No

allowance was given for waste, doubllng up of pJ-ates or defectlve products.

6. Use of the above procedure ylel-ded total  audited sal-es of $91'938.00

which was divlded by reported taxabl-e sales for the test per iod of $61,798.90 to

calculate an error factor of 1.4877. Prlor to the audlt ,  pet i t ioner had late f i led

four sales tax returns report ing taxable sales of $70 rO44.38 and paylng a tax of

$2,582.58. At the pre-hearing conference, pet i t loner submitted addit ional returns

for the remainder of the audlt period but remltted no taxes. For the entire Period,

pet l , t loner reported $263,947.27 tn taxable sales. The calcuLated error factor was

appl-led to these reported taxable sales to arrive at audited taxable sales of

$392,676.00  w i th  a  tax  due thereon o f  $15,707.O4.  G iv ing  pe t l t loner  c red i t  fo r

taxes previously paid, the Audit  Dlvls ion conceded a tax due of $13,124.46 plus

penalty and interest.

7.  Pet i t ioner prepared the corporat ionrs sales tax returns and was

prinarlly responsibl-e for rnalntenance of the books and records, The cash

register used ln the restaurant did not produce a tape. Although guest checks

were utilLzed, by the restaurantts employees and malntalned by petitl"oner in

sequentiaL order, sales were rung up directly on the cash regl"ster, wlthout

resort to guest checks, when the restaurant was busy. Total cash on hand was

counted and recorded ln a general ledger at the end of each day. Petitloner

relled on these figures as a record of sales and used them to calculate sales

tax due. No attempt was made to reconcile guest checks to cash on hand. On

the basis of these records, pet i t , loner est imates hl-s own tax l labl l i ty to be "a

l l t t l e  o v e r  $ 9 , 0 0 0 . "
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8. A random sample of guest checks submitted by the petltioner as evidence

of prl,ces charged demonstrates substantlal agreement between the selllng prices

used by the Audlt  Divis ion and pr ices actual ly charged.

9. Approximately 5 percent of the restaurantrs paper products were

defective, wasted, used to serve r,rater or otherwise consumed ln a manner not

involving taxable sales.

10. Pet i t ioner reguested a cancel lat ion of al l  penalty and interest.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) of the Tax Law provides that:

" I f  a return when f i led ls incorrect or insuff l -c lent,  the amount of
tax due shall be deternined by the tax comrnlssion from such informa-
t ion as may be avai lable. I f  necessary, the tax may be est imated on
the basis of external indices, such as stock on hand, purchases,
rental  paid, number of roonsr locat ion, scale of rents or charges'
comparable rents or charges, type of accorn-odatlons and servlcet
number of enployees or other factors.r '

B. That the guest checks were useless for ver l fy lng reported taxable

sales because each and every sale was not recorded on a guest check, and the

pet l t ioner hlnself  did not use the guest checks to compute sales or tax due.

Pet l t loner was not prejudiced by the auditorts fai lure to examine the guest

checks since the checks were inadequate for audit purposes. Furthermore'

pet i t lonerrs hand-recorded ledger entr ies of cash on hand for each day were not

rel iable records to sat isfy the statutory requirement that records of indl ,v ldual

sales be retal-ned (Matter of  Skiadas v. State Tax Conrmlssion, 95 A.D.2d 97L).

C. That the audit  procedures ut i l ized dlsclosed a signi f icant var iance

between reported taxable sales and audited taxable sales leading to the concluslon

that petitioner understated sales and that avallable books and records were

inadequate and unrel iable. Under these circumstances, the Audit  Divls lon

reasonably calculated pet l t ionerrs tax l iabl l l ty f rom external lndices ln



accordance with sect ion 1138(a) of the Tax Law (Matter of Chartair I n c .  v .

S ta te  Tax  Conn iss ion ,  65  A.D.2d 44) .

D. That when records are not provlded or are incomplete, the burden rests

on the taxpayer to demonstrate that the nethod of audlt or the amount of tax

assessed is erronesus (Matter of Surface Line Operators Fraternal OrBanlzatloor

Inc .  v .  Tu l l y ,  84  A.D.2d 858) .  Pet i t loner  has  es tab l l shed tha t  5  percent  o f  a1L

paper products purchased rsere wasted, defectlve or otherwlse used ln a Danner not

involvlng a taxable sale. The Audlt Division is directed to recomPute taxable

sales accordlngly.  In al l  other respects, pet l" t ioner has fai led to carry his

burden of proof.

E. That sect ion 1145(a)(1) of the Tax Law authorlzes the imposit ion of

penal-ty and lnterest for failure to flLe a return or pay over any tax when due'

The audit conducted revealed a slgnlflcant understatement of taxable sales;

moreover,  pet i t ioner has offered no explanat lon whatsoever for the corporat lonts

failure to file returns or pay over sales taxes due in a tlnely fashlon. The

Audit Divislon properly lmposed penal-ty and lnterest on the addltlonal taxes

found due for the period l4arch 1, 1979 through l"lay 31' 1982.

F. That addit lonal tax due, as recalculated by the Audit  Dlvis ion, is

g13,124.46  (see F ind ing  o f  Fac t  "6" ) ;  the  Aud i t  D lv is ion  Ls  d i rec ted  to  nod l fy

this assessment further as lndlcated Ln Conclusion of Law ttDt'

G. That the pet i t ion of lJal ter Wil lard, Sr. ,  Off lcer of Wll lardrs Steer-

burgers, Inc.,  is granted to the extent indl-cated ln Conclusion of Law t tFtt ;

that the Audlt Dlvl-sion ls dlrected to nodlfy the notices of determinatlon and



denand for paynent of sales and

and that,  except as so granted,

DATED: Albany, New York

JAN 3 81986

use

the

-7-

taxes due issued July 16,

pet l t lon is in al l  other

STATE TAX COMMISSION

1982 accordingly;

respects denled.


