
STATB OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon
o f

tlheelin & Rockin, Inc.

for Redetermination of a Deflcl"ency or Revlston
of a Determtnation or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per lod  3 / l /78-LL /30 /80 .

AFFIDAVIT OF MAILING

State of New York :
s a .  :

County of Al-bany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Connnl"sglon, that he ls over 18 years of ager and that on the
17th day of January, 1986, he served the withln not lce of Declslon by cert l f led
nail upon Wheelln & Rockl,n, Inc., the petltloner in the withln proceeding, bI
enclosing a true copy thereof ln a securely seal-ed postpald ltrapper addressed
as fol lows:

Wheelln & Rockl.n, Inc.
4720 5 th  Ave.
Brooklyn, NY IL220

and by depositing sirme enclosed in a postpal,d properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on said wrapper l"s the last known addrees
of the pet i t ioner.

Sworn to before me this
17th day of January, f986.

nlster oathsAuthorl"zed to
pursuant to Tax Law sect ioa 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J a n u a r y  1 7 , 1 9 8 6

Wheel ln & Rockin, Inc.
4720 5 th  Ave.
Brooklyn, NY LL220

Gentlemen:

Please take notlce of the Declslon of the St,ate Tax CornmLsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to review an
adverse dec'lslon by the State Tax Comrnission nay be tnstituted only under
Article 78 of the Civil Practice Law and Rulesr and must be comenced in the
Supreme Court of the State of New York, Albany County, wl-thin 4 monthe fron the
date of thi .s not ice.

Inqulries concernlng the computation of tax due or refund allowed l"n accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltlgatlon Unlt
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representative



STATE OF NEt'l YORK

STATE TAX COMMISSION

In the Matter of the Pet l tLon :

o f :

WIIEELIN & ROCKIN' INC. : DECISION

for Revision of a Determinatlon or for Refund 3
of Sales and Use Taxes under Artl.cl-es 28 and
29 of the Tax Law for the Period March 1, L978 :
through Novenber 30, 1980.

Petitloner, Wheelin & Rockln, Inc. 4720 5th Avenue, Brooklyn, New York'

LL22O, f l l -ed a pet l t ion for revlslon of a determinat ion or for refund of salee

and use taxes under Articles 28 and 29 of the Tax Law for the period March I'

1978 through Novenber 30 ,  L979 (Fi le No. 45870).

A fornal hearlng was held before Frank !J. Barrle, Hearlng Officer' at the

offices of the State Tax Commission, Two hlorld Trade Center, New York, New

York, on July 26, 1984 at 11:15 A.M., and cont lnued to concluslon on September 17,

1984 at 1:15 P.M., wlth addLt lonal evldence submltted on July 3r 1985.

Petitloner appeared 39 se. The Audlt DlvlsLon appeared by John P. Dugan, Eeq.

(Irwln Levy, Esq.,  of  counsel) .

ISSUES

I. Whether the petttioner was entitled to a hearlng on assessnent despLte

I naving made a demand for hearing more than 90 days after the nottce of sales
I
I

I tax assessment nas nailed.

II. Irthether the Audtt DLvision properly disaLlolred certal.n of petltlonerf B

clalned nontaxable sales.

' III. Whether certaln deposlts made to petitloner's bank account were derived

from sources other than sales.
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FINDINGS OF FACT

1. pe]citioner, I'Iheelin & Rockin, Inc., (r'Wtreelin & Rockinrr) 4720 st}:.

Avenue, Bropklyn, New York is a New York corporatlon engaged in the buelness of

selling phofrograph records, audlo tapes and related merchandlse.

2. On June 18, L982, as a result  of  a f le ld audlt ,  the Audlt  Dlvls lon

lssued to pbtitioner a Notice of DeterminatLon and Demand for PaSment of Sales

and Use Taxls Due for the perlod March 1, 1978 through Novenber 30' 1980 ln the

amount  o f  $116,6L5.92  p lus  ln te res t  o f  $4 ,333.69  fo r  a  to ta l  o f  $2O,949.6L .

3. The not ice was sent by cert i f ied mai l-  to pet l t ionerrs corporate

address, which is 68 hlil lowbrook Court, Staten Island, New York. Thls le also

the hone ad]dress of one of the corporatl.onrs co-olrners. After two unsucceseful

attempts at dellvery, the Post Offlce returned the notlce to the Audit Divlsion.

4. 0n] June 24, 1983, approximatel.y one year after the notlce was lssued,

the Audit llvlsion received a petitLon for revlslon of deterninatlon from

I{heelin & 4ockln. Edward Pavla, Co-owner and President of Wheelin & Rockin,

asserted that the notice was sent to a prlvate resldence rather than the

corporat ior i rs actual-  place of business, and as a result ,  Lt  was never recelved.

5. Tt{e Audlt Divislon does not contend that petitioner actually receLved

the notlce but argues that the petitLoner is not entitl-ed to have the petitlon

consldered by the Tax Conmisslon because the demand for a hearlng was made nore

than 90 dajs after the notLce of assessment rras mailed.

6. Bj its president, Wheelin & Rockin executed a consent extendl-ng the

period of {ssessment of sales and use taxes for the perlod March 1' 1978

through Noriember 30, 1980 to June 20, 1982.

7. I r i  order to ver i fy pet i t ionerts reported taxable sales, the auditor

performed { cash reconciliation of deposits to petltlonerrs checklng account.
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Total  deposits amounted to $650,374.0O. Credit  was glven for the deposlts whlch

the petitioner establ-lshed, to the satlsfactlon of the Audlt Divlslon, as

comLng from a source other than taxabl-e sales. PetLt loner cLalmed $317r604.00

as nontaxable sales for resale. Of this amount,  $139 1232.00 was dlsal lowed'

leavlng $L781372.00 in audlted nontaxable saLes. In addit ion, deposlts ln the

sum of $L4,424.00 were attr lbuted to buslness loans and an addit lonal $1.8r5f0.00

was credited for sales tax previously remitted, resultlng Ln audlted taxable

s a l e s  o t .  $ 4 3 9 , 0 6 8 . 0 0  ( $ 1 7 8 . , 3 7 2 . 0 0  +  $ 1 4 , 4 2 4 . 0 0  +  $ 1 8 , 5 1 0 . 9 9  =  $ 2 1 1 , 3 0 6 . 0 0 ;

$650,374.00  -  $211,306.99  =  $439,068.00) .  Pet l t loner  repor ted  taxab le  sa les  o f

$231r347.OO. Consequent ly,  the Audit  Divis lon determlned that the pet l t loner

fa lLed to  repor t  $207,721.00  Ln  taxab le  sa les  upon wh ich  $16r615.92  was assegsed.

8. At the hearlng, the audltor test i f led that a total  of  $g'156.00 ln

claimed nontaxable sales was dlsallowed because of the petitionerfs failure to

produce resale certiflcates at the time of the audlt. However, the auditor

testlfied that properly documented certificates had not been requested from the

pet i t ioner,  I tso the vendor did not know to br lng the resale cert i f lcatestt .

Following the hearingr the petitloner subnitted eleven resale certifl.categ

which account for $5,27L.00 tn nontaxable sales for resale.

9. The Audlt  Dlvls lon conceded that $2,571.00 represent lng eales to out

of state vendors should not be treated as taxable sales.

1O. The Audit Dlvision rejected a resale certlficate allegedly received by

petitioner from K & B Record, Inc. ("K & Brt) bearlng the ldentlfication number

0676-54-729 SS because lts own records falled to estabLish the exlstence of a

vendor of that name wlth that resale number. It is unclear whether the Audit

Division dlsputes the existence of K & B or merely the correctneas of the

identif lcatlon number.



-4-

11. Pet i t loner submltted a cert t f ied copy of a cert i f lcate of incorporat lon

for K & B, a sales lnvoice carrylng the na,me and logo of K & B, and a copy of a

document from the New York Ctty Dtvlsion of Real Property whLch lndlcates that

K & B held a lease wlth New York City from Novenber 8, I97L to November 19,

1980. Sal-es involces showLng sales from Wheelln & Rockin to K & B durLng the

audit  per lod ln the amount of $931939.30 were also subnit ted. K & B ls no

longer dolng business.

L2. NontaxabLe saLes for resal-e rrere made to A & N Records (t'A & Ntt) in

the anount of $22r2L9.00. Despite the exlstence of a val id resale cert l f icate,

the Audlt Divlslon dLsallowed these cLalned nontaxable sales apparently on the

basis of a handwrl.tten note from an employee of that conpany statlng that A & N

had made one purchase from Wheelin & Rockin in March 1981, i.e. approxLmately

three months after the end of the audit perlod. Petltloner offered lnvolces

showing sales to A & N in the amount of $22,219.00 nade durlng the perLod ln

question. In support of its contention that such sales had occurred, petittoner

subnitted a l-etter on company 1-etterhead from the owner of A & N conflrnlng the

accuracy of tr{heelln & Rocklnrs invoices.

13. Certain deposits made to Wheelin & Rocklnts bank account were derlved

from sources other than sales as follows:

A. The onmers of Wheelln & Rockln owned a New Jersey muslc
store and malntained a separate New Jersey bank account for lts
operation. On occasion, certain New Jersey taxes were paid from
Wheelln & Rockints New York account, and the money was later
reinbursed fron the New Jereey bank account. Deposits totalllng
$41843.92 are traceable to these reimbursements.

B. As a personal favor, petltLoner paid from its own bank
account the automobil-e insurance premiums of an employee with no
checking account of his own. The employee reimbursed petltloner Ln
cash and this money, totalJ. ing $453.00, was deposlted in pet l t ionerts
account.
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C. At the hearlng, the audltor conceded that the deposit of a
check made out to lJheelin & Rockln by Federal Crime Insurance in the
amount of $4,171.08 should not be treated as a taxable sale for the
perlod in quest ion.

L4. Petitloner asserted that two deposlts nade to lts account at Republlc

Natlonal Bank, account number L6-007399, in the amounts of $451.39 and $11r123.06

represent a transfer of funds from tlro accounts held at Banker's Trust.

Another deposlt  of  $11913.70 was sald to have i ts source ln the transfer of

funds fron one Wheelln & Rockin bank account to another. No docunents were

offered ln support  of  these assert ions.

15. Pet i t l -oner contended that three deposits total l lng $10'470.38 cane

from loans rather than sales. The Audlt Dlvlsion verified that the source of

these deposits lrere three checks made out to Wheelln & Rockln by S. Piegarl.

However, no evidence lras offered which woul-d establ-lsh that the money ln

questlon was given as a loan rather than as a payment for a sale.

CONCLUSIONS OF LAW

A. That under subdivision (a)(1) of sectlon LL47 of the Tax Law the

mailing of a notlce of determl-nation of sales tax llabllity rrshall be presumptlve

evldence of the receipt of the same by the person to whom addressed.tt However,

the language of the statute "makes trecelptf a part of the procedural equatlon

a n d . . . e s t a b ] - 1 s h e s t h e t a x p a y e r l s r 1 g h t t o r e b u t t h e p r e s u n p t l . o n . ' ' ( @ E

Ruggeri te,  Inc. v.State Tax Comission, 64 N.Y.2d 688).  Uncontroverted evldence

establlshed that the petltioner never received the notice of determlnatlon whlch

nas returned to the Tax Department unclaimed. Consequently, petltloner ltas entltled

to a hearing on the sal-es tax assessment agalnst lt, although lt denanded a hearlng

more than 90 days after the notice lras nalled.
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B. That subdlvlslon (c) of section LL32 of the Tax Law provldes ln part'

that al l  receipts for property or services subJect to the sal-es tax shal l  be

deemed taxable sales at retail unl-ess: tt(l) A vendor shall have taken from the

purchaser a cert l f lcate ln such folT as the tax conrmlssion may prescr ibe.. . to

the effect that the property or service was purchased for resale or for some

use by reason of which the sale ls exempt from tax." The duty lnposed by the

statute is an obl lgat lon to col lect the tax or obtain a resal-e cert l f lcate

whlch to a reasonabl-e person would indicate an lntent to resell. A vendor ls

n o t r e q u i r e d t o 1 n v e s t i g a t e h 1 s o r h e r c u s t o m e r s . ( @

Gallman, 39 A.D.2d, 57).

C. That petltioner produced resale certiflcates accepted ln good falth

from customers ldentifled in Findlngs of Fact "8r' and "10" thereby sustalnlng

its burden of showing that sales to those customers lrere not taxable.

D. That petitioner established that certaln deposlts made during the

perlod in issue lrere'derived from sources ot,her than taxable sales as follows:

(1) nontaxable sales to A & N Records Ln the amount ot $22,2L9.00; (2) nontaxable

sales to K & B Record in the amount of $931939.30; (3) addlt lonal nontaxable

sales to New York State vendors total l ing $5r271.00; (4) nonies transferred

fron a New Jersey bank account total l ing $4,843.92: (5) $453.00 recelved as

reimbursement for payment of an empl-oyeefs car lnsurance. In addition, the Audlt

DlvLsion conceded that $21571.00 represent ing sales to out of  state vendors and

$4rL7L.08 deposLted as a check from Federal  Crime Insurance should not be treated

as taxable sales.



E. That the petitlon of Wheelin &

indlcated in Conclusion of Law rrDtt and

is in al-L other respects denled.

DATED: Albany, New York

JAN 1 ? 19S6
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Rockln, Inc. l"s granted to

that,  except as so granted,

STATE TN( COMMISSION

the

the

extent

pet i t lon

---Rectr'u- : eLQl OAt^-
PRESIDENT


