
STATE OF NEW YORK

STATE TAX COMMISSION

In

I,lest

the Matter of the
o f

Indlan Panananlan

Petl t lon

I n d . ,  I n c . AFFIDAVIT OF MAILING

for RedetermlnatLon of a Deflclency or Revtslon
of a Determinatl.on or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 / L 1 7 6  -  8 l 3 L / 7 9 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l"s an enpl-oyee of the State Tax Comlsslon, that he/ehe ts over l8 yeerg
of age, and that on the 28ch day of May, L986, he/she served the wtthln notlce
of decLslon by certifled nall upon West Indlan Panamanl.an Ind., Inc. the
petltloner ln the wlthln proceeding, bI enclosl.ng a true copy thereof ln a
securely sealed postpaid lrrapper addressed as follows:

West Indl-an Pana:nanlan Ind., Inc.
761 St .  Johns  P l .
Brooklyn, NY 11216

and by deposltlng same enclosed
post office under the excluslve
Service wlthln the State of New

That deponent further says
hereLn and that the address set
of the pet l t loner.

in a postpald properly addreseed wrapper tn a
care and custody of the United States Postal
York.

that the said addressee ls the petl"tloner
forth on sald lrrapper ls the last knoltn addrees

Sworn to before me thls
28 th  day  o f  May,  1986. b*J Do-*, ,

zed. toAu
t to Tax Law g



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

West Indlan Panamanian

Petl t ion

I n d . ,  I n c . AFFIDAVIT OF MAILING

for Redeterml.natlon of a DeflcLency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Lalt
f o r  r h e  P e r t o d  6 / L 1 7 6  -  8 1 3 1 1 7 9 .

State of New York :
s g .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she le over 18 years
of age, and that on the 28th day of May, L986, he served the wlthln notlce of
declslon by certified rnaLl upon A. Anthony Greene, the representative of the
petl"tloner l"n the wlthln proceedlnE, b! enclosl.ng a true copy thereof in a
securely sealed postpald nrapper addressed as fol lowe:

A. Anthony Greene
1265 Nostrand Ave.
Brooklyn, NY 11226

and by deposltlng same enclosed ln a postpaid properly addreesed wrapper ln a
post offl"ce under the excl-usive care and custody of the Unl"ted States Postal-
Servtce wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereLn and that the address set forth on sald ltrapPer l.s the
last known address of the representatlve of the petitioner.

ne thLs
1 9 8 6 .

Sworn to before
of May,28th day

Aut nl.ste



S T A T E  O T  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l(ay 28, L986

l,Iest Indlan Panamanlan Ind. , Inc.
7 6 1  S r .  J o h n s  P l .
Brooklyn, NY LL2L6

Gentlemen:

Please take notlce of the declslon of the State Tax Conmlsslon enclosed
herewl"th.

You have now exhausted your rlght of revlew at the adnl.nl"stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng Ln court to revlett ao
adverse decisLon by the State Tax ConmLsslon nay be tnstltuted only uoder
Article 78 of the Clvil Practice Law and Rules, and must be conmenced 1n the
Supreme Court of the State of New York, Albany County, wtthln 4 nonths fron the
date of thls not l"ce.

Inquiries concernlng the computatlon of tax due or refund allowed io accordance
wlth thts declston may be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatton Bureau
Assessment Revlew Unlt
Bulldtng if9, Stace Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Tax{ng Bureauts Representat lve

Petitioner t s Representative :
A. Anthony Greene
1265 Nostrand Ave.
Brooklyn, NY 11226



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Petl"tLon

o f
:

I^IEST INDIAI.I PANAMANIAN IND. , INC. DECISION
:

for Revlslon of a Determination or for Refund
of Sales and Use Taxeg under Artlcles 28 and 29 :
of the Tax Law for the Pertod June I, L976
through August 31, 1979. :

Pet l . t ioner,  West Indlan Panamanlan Ind.,  Inc.e 761 St.  Johns Placer

BrookLyn, New York LL2L6, flLed a petltlon for revLslon of a deterninatlon or

for refund of salee and use laxea under Artlcles 28 and 29 of the Tax Law for

the period June l ,  1976 through August 31, f979 (f l le No. 41380).

A hearl"ng was held before Arthur Johnson, Hearing Offlcer, at the offLcee

of the St,ate Tax Commlssl.on, Two WorLd Trade Center, New York, New York' on

Novenber 21, 1985 at 1:15 P.M. Pet l t l "oner appeared by A. Anthony Greene' P.A.

The Audit  Dlvls lon appeared by Joho P. Dugan, Esq. (Kevln A. Cahl l l ,  Eeq.,  of

counsel-) .

ISSUES

I. Whether petltloner was the traneferee of the buelness assets of Roye

PoweLl Bar & Gri l l - ,  Inc.

II. Whether the Audit Dlvlslon properly estlmated the taxable eaLes of

Roye Powell Bar & GrLll, Inc.

FINDINGS OF FACT

1. Roye Powell Bar & GrllL, Inc. (rtRoye Powellr') operated a bar located

at 76L St.  Johns Place, Brooklyn, New York.
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2. The Audlt Dlvision scheduled an audit of Roye Powellts books and records

for Novenber 19, L979. The appolntment nas confirned by Mr. Ral-ph Roye. No one

on Roye Powellrs behal-f appeared for the appointment. Mr. Roye was contacted by

telephone and he indlcated that the books and records woul-d not be made avaLlable

for audit. On December 20, 1979, the Audit DivisLon lssued a Notlce of Determination

and Demand for Payment of Sales and Use Taxes Due agalnst Roye Powell for the

perlod June 1, 1976 through August 31, 1979. Said not lce est lmated taxes due of

$45,077.36, plus applicable penaltles and interest. The Audtt DivlsLon estimated

t,axable sales of $50,000.00 per quarter. Roye Powel-l- was glven credit for sales

taxes paid during the audit perLod of $61922.6L. Roye Powell had not flled sales

tax returns for the periods ended f ' Iay 31, 1977, August 31, 1978' November 30'

L978, February 28, 1979, May 31, 1979 and August 31, L979. The est lmated salee

of $50,000.00 were based on pr ior audit  experience with sini lar buslnesses ln

the Brooklyn area. Roye Powell dld not protest the assecament or otherwlse apply

to the Tax ConrmissLon for a hearing with respect thereto.

3. Ralph Roye and Cal-vin Powell were the shareholders of Roye PoweJ-l. Ralph

Roye individually was the owner of the buildtng ln whlch Roye Powell operated its

bar buslness. Messrs. Roye and Powel-l got lnto a personal dispute over the running

of the business and, as a result  of  this dlspute, Mr. Powel l  severed hls

rel-ationship from the corporation on or about March 1, L979. ltrereafter,

Mr. Roye formed a nerr corporate entity, West Indian Panamanlan Ind., Inc.

( f 'West Indianrr) .  On March 20, 1979, West Indlan appl- ied for a l iquor l lcense.

Said application lndicated that West Indlan leased the prenlaes at 761 St. Johns

Place, formerly occupied by Roye Powel l ,  as of AprLl  1,  L979. The appl- icatLon

also stated that the net north of West Indian was $50,000.00.
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4. On or about September 29, L982, an agent from the Tax Compliance

Bureau attenpted to collect on the notlce that had been lseued against Roye Powel-L

and found that I'Iest'Indian occupl.ed the premLsee. Consequently, the agent notlfled

the Audlt Dlvlsion of a posstble bul-k sale of the busineaa aaaete of Roye Powell.

5. On October 4, L982, the Audlt Dlvlslon notlfled petitLoner of a poselble

cl-ain for New York State and locaL saLes and use taxes due fron Roye Powel-l.

6. On Decembet 27, L982, the Audit Dlvlslon lssued a Notlce of Determinatlon

and Demand for Payment of Sales and Use Taxes Due agalnst petitloner' West

Indian, coverlng the perlod June 1, 1976 through August 31, 1979 fot taxe8

due of $49,719.92, plus penalty and lnterest of  $42,L64.55, fot  a total  of

$911884.58. Sald not ice indicated that the taxes lrere deternlned to be due from

Roye Powell and represented petitionerts llabllltyr as purchaser, ln accordance

wlth sectLon 1141(c) of the Tax Law. The Audlt Dlvisl.on took the posLtlon that

petltloner lras the transferee of the business assets of Roye PowelJ., lncludlng

fLxtures, furniture and inventory.

7. At the hearing, counsel for the Audit Divislon conceded that the

not lce lssued agalnst pet i t loner shoul-d be amended to $45 '077.36 so as to

conform with the notlce lssued to Roye Powell.

8. Petitioner argued that at the time lt took over the preml.see from

Roye Powell, there nere no assets of any value and lt lras necessary to renovate

the premises before it opened for business. PetLtloner maintalned that there

lras no transfer of the assets of Roye Powell or any connectlon wLth the former

business.

9. Pet l . t l .oner also took exceptLon to the est lmated eales of $50,000.00 per

quarter for Roye PoweLl-. Its positlon was that a bar located ln the nelghborhood

of Roye Powel- l  could not generate annual sales of $200'000.00.



10. Pet i tLoner offered no

business assets that were used

f or a llquor ll-cense.
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evidence with respect to

to compute the net worth

i ts acquisi t ion of

shom on the appl-lcatlon

CONCLUSIONS OF LAI^I

A. '  That sect ion 1141(c) of the Tax Law provides that a purchaserr t ransferee

or asslgnee of buslness assets, otherwlse than ln the ordinary course of buslneest

who falls to compl-y wlth the provlsions of thls subdivLslon, shal-l- be personally

llabl-e for the payment to the state of any taxes determlned due from the seller'

t ransferor or assignor.

B. That Ralph Roye was an officer and stockholder Ln both Roye Powe1l and

West Indian. In additlon, he was the lessor of the business premises. Roye Powell

ceased operations in March, 1979 and petitioner leased the sane premLses effective

Aprll, 1979 and operated the same type of buslness. The applicatlon for a liguor

I-icense showed that petitioner had a net worth of $50,000.00. From the foregolng

factors and the fallure by petitioner to establ-ish that lt purchased or otherwlse

acqulred new furniture, fixtures, eguipment or lnventory' lt ls reaeonable to

conclude that Roye Powell transferred Lts buslness assets to petltloner. Accordingly,

slnce petitioner was a transferee and falled to notl-fy the Audit Dlvlsion of euch

transfer, it ls personally ltable for the taxes deternlned to be due from Roye

Powel-l pursuant to section 1141(c) of the Tax Law. However, slnce Roye Powell

rras no l-onger ln business after March 1, L979, the taxes assessed for the perlods

ended !{ay 31, 1979 and August 31, 1979 amountLng to $8,000.00 are cancel led.

C. That since Roye Powell refused to provlde books and records to conduct

an audit, the Audlt Divislon properly estimated taxable sales on the basls of

external- lndices Ln accordance wlth the provisions of sectlon 1138(a) of the

Tax Law.
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D. That the petl.tLon of West Indlan Panananlan Ind., Inc. le granted to

the extent lndlcated ln Concluelon of Law "B"; that the Audlt Dlvlelon ls hereby

directed to nodlfy the Notlce of Determlnatlon and Demand for Payment of Sales

and Use Taxes Due lssued Decembet 27, I98\ aod that, except aa ao granted, the

petitlon ls ln alL other respects denl"ed.

DATED: Albany, New York STATE TN( COMMISSION

MAY I s 1980
PRESIDENT


