
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Gordon Wagner

for Redetermlnation of a Deficiency or Reviston
of a Determination or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 3rd day of July, 1986, he/she served the wlthln notlce
of Declsion by certified mail upon Gene & Gordon hlagner the petltionere ln the
wlthln proceeding, by encloslng a true copy thereof in a securely sealed
postpaid lrrapper addressed as follows:

Gordon l,Iagner
678 Furnan Road
Falrport, New York 14450

and by deposlting same enclosed tn a postpald properl-y addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Poetal
Servlce withLn the State of New York.

That deponent further
herein and that the address
of the pet i tLoner.

Sworn to before me this
3rd day of July,  1986.

says that the saLd addressee is the petitioner
set forth on said wrapper is the last known addrese

ze



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl-on
of

Gordon Wagner

for Redeterminatlon of a Deftclency or Revlsion
of a DeterminatLon or Refund of Sales & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayl belng duly sworn, deposes and says that
he/she l-s an employee of the State Tax Conmlsslon, that he/she is over 18 years
of age, and that on the 3rd day of Ju1y, 1986, he served the wlthl.n notl.ce of
Decision by certified nall upon John R. Flsk, the representatlve of the
petltioners Ln the wlthin proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald rrrapper addressed as follows:

John R. Flsk
Fisk and Flsk
47 South Maln Street
Falrport ,  NY 14450

and by deposLting saue enclosed Ln a postpald properLy addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the saLd addressee ls the rePresentatlve
of the petltloner herein and that the address set forth on sald wrapper Ls the
l-ast known address of the repreaentatlve of the petltLoner.

Sworn to before me thls
3rd  day  o f  Ju1y ,  1986.

ster
sect



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

July  3,  1986

Gordon tr'Iagner
678 Furnan Road
Fairport, New York L4450

Dear Mr. Wagner:

Please take notl"ce of the Declsion of the State Tax Comlsslon encLosed
herewlth.

You have now exhausted your rtght of revLew at the admlnlstratlve level.
Pursuant to sectLon(s) 1139 of the Tax Law, a proceedlng l.n court to revlen an
adverse declslon by the State Tax Cornrntsslon nay be lnstltuted onLy under
Artlcle 78 of the Clvll Practlce Law and RuLee, and must be corrmenced ln the
Supreme Court of the State of New York, ALbany County, wlthin 4 months from the
date of thl"s notlce.

Inqutrles concernlng the computatlon of tax due or refund allowed ln accordaace
wlth thls decLslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Aseesgment Revlew Unlt
Bulldtng /i9, State Canpus
AJ-bany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaure Representatlve

Petl t loner t  s Representat lve:
John R. Fisk
Flsk and Flsk
47 South Main Street
FaLrport ,  NY 14450



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

GORDON hIAGNER

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Year 1980.

DECISION

Peti tLoner Gordon Wagner, 678 Furman Road, Falrport ,  New York 14450' f l led

a petitlon for revlslon of a determlnation or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the year 1980 (f l l -e No. 50482).

A hearlng was held before Tlnothy J. Al-ston, Hearlng Offlcer, at the

off ices of the State Tax Commlssion, 259 Monroe Avenue, Rochester,  New York, on

February 26, 1986 at 11:00 A.M. Pet l . t loner appeared by John R. Flsk, Esq. The

AudLt Divls lon appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of

counse l ) .

ISSUE

Whether the Audit  Dlvis ionts denial  of  pet l t loner 's claim for refund of

sales tax paid on the purchase of a motor vehicle, which denlal was premlsed

upon the Audlt Divislonrs determlnation that said vehLcle lras not being used

directly and predominantly in the produetlon for sale of tangLble personaL

property by farmingr w€rs proper.

FINDINGS OF FACT

1. On FebruarY 8, 1980, pet l t ioner,  Gordon Wagner, purchased a 1979 GMC

truck for use in hls farming operations. At the tlne of purchase, petltloner

paid to the truck dealer sales tax of $1,067.00 whlch was due on the purchase

of sald vehlcle.
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2. On Januarl  24, 1983, pet i t ioner f l1ed an Appl lcat lon for Credlt  or

Refund of State and Local Sales or Use Tax claining a refund of the $1'067.00

in sal-es tax paid on the purchase of the vehlcle in question. Petitl.onerrs

clalmed refund was based upon his assertion that the vehicle was used ln hls

farning operations and was therefore exempt from sales tax.

3. 0n December 15, 1983, the Audlt  Divl .s lon denled petLt lonerrs refund

appllcation based upon lts determinatlon that rrthe vehlcle Ln guestton ls not

belng used dlrectly and predomlnantly in lfarn] production.'r

4. At all tlmes subsequent to the purchase of the vehtcl-e ln questlon,

petltloner owned and operated, along with his brother, a datry and cash crop

farm ln Fairport, New York.

5. The vehicl-e ln questlon, a 10,000-pound GMC truck wlth a l4-foot etake

body, 5-foot sldes and a dump for haul-ing purposes, was reglstered wlth the

Department of Motor Vehicles as an agricultural truck.

6. The vehicl-e ln question is used by petttioner solel-y for purposes

related to hls farmlng operations. It is used approximately ten tlmes Per year

to pick up fertll izer at a farmlng supply store and return lt to the farn. The

truck is then used ln the fieLds ln connectlon with fertLltzer spreadlng operatlons.

The truck ls also used ln the harvest ing of pet i t ionerrs cropa. Once the crops are

harvested, the truck ls used to haul the crops to market. The truck ls also used

to br ing hay or other feed to lLvestock for feedlng.

7. The annual nlleage for each of the aforementioned uses of the truck ls

as fol lows:

Z of Total Mileage

26.67.

3 .LZ

Activity

Picklng up supplles for farm at stores

Carrylng seeds, fert l l izer and
pest ic ides to the f le lds from barns

MlLeage

850

100



Bringing hay or other feed to
in flel-ds for feedlng

Delivering crops or l-ivestock

Bringing hay or other feed to
between farms

Transporting grains and crops
ffel-ds to barns at harvest

Total Mileage

-3-

l ivestock

to market

l ivestock

from

25

2 ,000

25

200

3 ,200

0 .82

62.52

o.8z

6 ,32

r00.02

8. At hearingr petitioner contended that Ln terms of the overall length

of tine during whlch the truck was ln use, it was predominantly used in the

flel-ds in connectlon wlth harvesting and spreadlng fertlltzer. Petitloner did

not introduce any documentation to support this contention' nor dld he testify

with any degree of specl.flclty to substantLate thls contention. Petltloner also

argued, in the alternatlve, that the regulatlons relevant in the determl.natlon

of this matter are arbltrary and capricious and contrary to the lntent of sectlon

f 1 1 5 ( a ) ( 6 )  o f  t h e  T a x  L a w .

CONCLUSIONS OF LAW

A. That at al l -  t lmes subsequent to pet i t ionerfs purchase of the motor

vehicle for whlch he cLalms exemptlon hereln, sect lon 1115(a)(6) of the Tax Law

provlded, in pertinent part, an exemption from sales and comPenaatLng use taxes

inposed by sect ions 1105 and 1110 of the Tax Law, respectLvely,  on retal l  sales

of the following:

r rTangLb le  persona l  p roper ty ,  . . . fo r  use  or tLon dLrectL
and oredomlnantlv in the productton for sa taneible Dersona

armiqg, including stock, dal .ry,  poultryr f rul t r  fur

@lng and truck farming (enphasis supplled).rt

B. That also during the relevant per lod, 20 NYCRR 528.7 (c) c laself ied

def ined the act iv i t ies in farnl-ng for purposes of sect lon 1115(a) (6) of  the

Law in the followLng manner:

and

Tax
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rr(c) Product lon. (1) The act iv i t ies ln farming nay be classl f ied as
adnLnlstrat ion, product lon or dlstr lbut ion.

(i) Adntnistration includes activlties such as sales promotlon,
general offlce work, credlt and collection, purchasingl malnten-
ance, transporting, receiving and testlng of raw material-s and
cl-erlcal work in productlon such as preparation of work Production
and t lme records.

(ii) Farn production begins wlth the preparatlon of the soil,
and ln the case of animal-s, from the beglnnlng of the llfe
cycle. Productlon ceases when the product ls ready for eale ln
lts natural state; for farn products nhich wtlL be converted
into other products, farm productlon ceases when the normal
development of the agricultural product has reached a stage
where it wll-1 be processed or converted into a related product.

(f11) Distributlon lncludes al-l- operations subsequent to
production, such as storing, displayingr selllngr loading and
shipping f in ished products.

(2) Production ends for a specific producer (farrner or other
person) when the product is in the forn ln which he wlll offer Lt for
sale. However, productlon may again start for a speciflc purchaser
when he gains ownership of the productr and production will contlnue
untll the product is ln a form ln which lt, in turn, wlll be offered
for  sa le .  "

c. That at al-l times relevant herein 20 NYCRR 528.7 (d) set forth the

followlng definitlons of rrdlrectly and predominantl.yil for purposes of sectlon

1 1 1 5 ( a )  ( 6 ) :

"(d) Dlrect ly and predonlnant ly,  (1) 'Direct ly '  means the tanglble
personal- property must' during the productlon phase of farning:

(1) act upon or effect a change in materlal to forn the
product to be sold; or

(ii) have an active casual relatlonship ln the productlon of
the product to be sold;

(iff) be used in the handlingr storage or conveyance of
materlals used in the production of the product to be sold; or

(iv) be used to pl-ace the product to be sold in the package
ln whlch tt w111 enter the stream of commerce.

(2) rPredominantlyr means that tangLble personal property must be
used more than 50 percent of the tlme directly ln the productlon
phase of farning.f f
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D. That ln vlew of the aforeci ted statute and regulat ions, certaln of

pet l t ionerrs truckts uses, speclf ical ly t 'Plcking up suppl les for farm at

storesrr and ttDelivering crops or llvestock to marketrr ' \tere not uses of the

truck in I'production for sale of tangible personal property by farmlng" wlthLn

the meaning of sect ion f115(a)(6) of the Tax Law.

E. That Lnasmuch as 89.1 percent of the yearly nl leage of pet l t lonerrs

truck was derived from activitLes other than productlon for sale by farnlng,

the Audit  Dlvls ion properly denLed pet l t lonerts claLm for refund. Pet l t ioner

has faiLed to show wherein the Audit DivLsLonrs denial was improper.

F. That with respect to petitlonerrs contentlon that the relevant regula-

tions herein are arbitrary and caprlclous and are vlolatlve of the intent of

sec t ion  f115(a) (6 ) ,  l t  i s  we l l  es tab l i shed tha t :

t r [s] tatutes creat ing a tax exenpt ion are to be str ict ly and narrowly
construed (Matter of Mobil- OLl Corp. t .[@ Adnin*ggregqr' 50 NY2d
95, 98 : ltatffi FaEE-TnffvEFt statffi-x-c,offi;3lN n-193,
195). tEf6ilrd6 FproviffeiTfirEildT Fo a-E? exemptlon rests
with the taxpayer (Matter of Young v BragallnL, 3 NY2d 602, 605). To
prevail- over the adnlnistratlvs Construction, petltioner must e8ta-
blish not only that its lnterpretatlon of the law ls a plausLble one
but, a1so, that its interpretatlon ls the only reasonable constructlon
(see t lat ter of  Lakeland Farms Co. v St,ate Tax Comn., 40 AD2d 15'  18).
Thus,-unGss thE-Department of-Taxation and Flnance's regulatlon ls
shown to be irrational and lnconslstent with the statute (Matter of

79 !tr.zd,761) or 
"rroo.o.t" 

(Ue!-t-"r@F tSLattery Assoc. t $!!1r 79 IDzd,761) or erroneous (Matter of K
E@.EF NY2d 258), it shouid be upheld. (ltatffi E-ruEProcaccino, 39 NY2d 258

g v srate Tax com., 99 AD2d 
-gOZ, 

affd:BzlftrE @."

Petitl.oner has failed to make any such showlng ln this matter.

G, That the petition of Gordon Wagner Ls denled and the Audlt Dlvlslonre

denial  of  refund, dated December 15, 1983' is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 31986


