
STATE OF NETI YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Valley Suprene Supermarket, Inc.
and Arthur Moriano, as Offlcer

for RedetermlnatLon of a Deficlency or Revlston
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r l o d  9 l l l 7 9  -  5 1 3 1 1 8 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M, Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Cornmlsslon, that he/she l-s over 18 years
of age, and that on the 20th day of October,  1986, he/she served the withln
notice of Declsion by certified mall upon Valley Supreme Supernarket, Inc., and
Arthur Moriano, as Offlcer the petitLoners ln the wl.thln proceeding, bY
encloslng a true copy thereof in a securely sealed postpal-d \ilrapper addressed
as fol lows:

Val-ley Suprene Supermarket, Inc.
and Arthur Moriano, as Officer
Route 52
Pine Bush, New York L2566

and by depositlng same enclosed ln a postpaLd properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
ServLce within the State of New York.

That deponent further says that the saLd addressee is the petltioner
herein and that the address set forth on said wrapper ls the last knoltn address
of the pet l t ioner.

Sworn to before me thl-s
20 th  day  o f  October ,  1986.

thorlz ster oat

PUrSuant Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

ValLey Supreme Supermarket, Inc.
and Arthur llorlano, as OffLcer

for Redeternlnation of a DefLciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  9 / L / 7 9  -  5 / 3 L / 8 3 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Comlsslon, that he/she ls over 18 years
of age, and that on the 20th day of October,  1986, he served the withln not lce
of Decislon by certlfled mail upon RonaLd J. Cohen, the representatlve of the
petltloners in the within proceeding, by enclosing a true copy thereof in a
securely seal-ed postpaid rilrapper addressed as follows:

Ronald J. Cohen
Jacobowitz & Gublts
P . 0 .  B o x  3 6 7
WaLden, NY 12586

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petltioner hereln and that the address set forth on sald rrrapPer ls the
last known address of the representatlve of the petitloner.

Sworn to before me this
20 th  day  o f  October ,  1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M I , I I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 20, L986

Valley Supreme Superuarket, Ine.
and Arthur Morlano, as Offlcer
Route 52
Plne Bush, New York L2566

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmieslon enclosed
herewlth.

You have now exhausted your rtght of revLew at the adninlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revtew an
adverse decislon by the State Tax Coml.ssion may be l.nstltuted only under
Artlcle 78 of the ClviL Practlce Law aod Rulesr aod must be com4enced ln the
Supreme Court of the State of New York, Albany County, wlthl"n 4 mooths frou the
date of this not lce.

Inqulries concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls declslon uay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng #9, State Campus
Albany' New York L2227
Phone # (518) 457-2086

Very truly ]ouf9r

STATE TA)( COMMISSION

cc: Taxlng Bureaurs Representatlve

Petttloner I s Representatl.ve 3
Ronald J. Cohen
Jacobowltz & Gubits
P .0 .  Box  367
Walden, NY 12586



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon

o f

VALLEY SUPREME SUPERMARKET, INC.
and

ARTHUR MORTANo, AS oFFICER

for RevLslon of a Determlnatlon or for Refund
of Sales and Uee Taxes under Artlcles 28 an'd, 29
of the Tax Law for the PerLod Septenber 1, L979
through May 31, 1983.

DECISION

Petitloners, Vall-ey Supreme SupermarkeS,, Ine. and Arthur Morlano' ae

offl"cer, Route 52, Plne Bugh, New York L2566, ftled a petLtloo for tevl"eion of

a determlnatlon or for refund of sales and uge taxes under Artlcles 28 and 29

of the Tax Law for the perlod September 1, 1979 through May 31, 1983 (Ft le No8.

49434 and 49435).

A hearlog was held before James Hoefer, Hearlng 0ffl.cer, at the officee of

the State Tax Connisslon, Two World Trade Center, New York, New York on FebruatY 4,

1986 at 9:45 A.M., with aLl br lefs to be submltted by May 5'  f986. Pet i t lonere

appeared by Jacobowitz and Gublts (Ronald J.  Cohen, Esq.,  of  counsel) .  The

Audlt  Dlvis lon appeared by John P. Dugan, Esg. ( Irwin Levyr Esq.,  of  couosel) .

rssuEs

I. Whether the records of petitloner Vall-ey Suprene Supermarket, Inc.

nere complete and accurate.

II. Whether the audit conducted by the Audlt Divleion properly deternlned

addltlonal tax.
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FINDINGS OF FACT

1. Petltloner Valley Supreme Supernarket, Inc. operates a supernarket l.n

Plne Bush, New York. Petitioner Arthur Moriano does not contest hle respooelblllty

for aoy sales taxes which may be owed by hiu as a person requlred to colLect

tax on behalf of the corporatlon, therefore all references to rrpetltLonert'w111

refer to the corporatton.

2. The Audlt DlvLslon conducted an audlt of petlcloner's books and

records for the perlod September 1, 1979 through May 31, 1983. As the result

of Lts exanlaatlon, the Audlt Dlvlslon, on November 30, 1983, Lssued the

followlng notlees of deternLnatlon and demands for paynent of sales and use

taxes due:

ISSUED TO PERIOD TN( DUE

Val ley Supreme Supermarkete Inc. 9/L/79 - 2/28183 $L6,790.34
Val ley Supreme Supermarket,  Inc. 31U83 - 5l3L/83 $ 1,726.91
Ar thur  Mo iano [s lcJ ,  0 f f leer  9 /L /79  -  2 /28183 $L5,748.32
Ar thur  l . lo iaoo [s ic l ,  o f f l cer  3 lL /83  -  5 /3L /83  $  L ,726.9L

The notlce tssued to Arthur l"lorlano for the perlod September 1, 1979 through

February 28, 1983 ls less than the nocice {ssued to the corporate petLtloner ag

lt does not lncLude $1,042.02 of unpald sales tax due on purchases of flxed

assets .

3. On January 27, 1984, notlces of assessment revien nere issued reduclng

trol of the notlces of determlnatton and denands for paynent of eales and use

taxes as fol lons:

1 It would appear that notl.ces of asaessment revl"err may have or should have
been lssued wlth respect to the other assessments as well. However these
documents are not ln the record.
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A}TOI]NT-
ASSESSED

ADJUSTED-
TAX DUEISSUED TO PERIOD

Val l -ey  Supreme Supermarke t ,  Inc .  9 /1179 -  2 /28 /83  $16,790.34  $L3,44L.49
A r t h u r  M o l a n o  [ s l c ] ,  O f f i c e r  3 l L / 8 3  -  5 l 3 L / 8 3  $  L , 7 2 6 . 9 L  $  L , 6 L 2 . 6 6

4. Records avallable for audlt LncLuded sales tax returns, Federal Lncome

tax returns, cash receipts journal-, check dlsbursements Journal, purchase

lnvolces, monthly bank statements and cash register tapes.

5. The auditor who conducted the audit had left the Department of

Taxatlon and Finance pr{or to the hearLng and dld not testify. No reason was

stated in the f ie ld audit  report ,  or ln the test imony of the audltorts supervlsor

as to why petltloner's books and records had been deternlned to be inadequate.

6. Gross sal-es per books nere reconcll-ed wlth saLes shown on the salee

tax returns and petltlonerrs Federal income tax returns. Both reconclliatlone

were ln substantial- agreement. The audltor calculated that the markup per the

books was ZLZ whlch percentage he consldered to be 1ow for the lndustry, and

conseguently decided to perform markup tests.

7. The auditor sel-ected the months of December 1981, January 1982 and

February L982 f.or a taxable ratlo test, the results of wtrlch lrere as fol-lows:

CATEGORY
PERCENTAGE OF

PIIRCHASES

Non-taxable
Taxable Grocery
IleaLth & Beauty

Soda
Beer

Sundry
Cigarettes

63 .7772 ,
3 .44s2 '

.3227"
4 .L647 .^
3 .6L3Z r

L8 .46LZ
6 .2182

g .

taxable

The auditor then perforned a markup test rrrlth current prices for the

categorles, wlth the fol lowing results:

in

in

2

3

Incorrectly reported

Incorrect ly reported

the fleld audlt report as 3,4957..

the f ie ld audit  report  as 6.6L37".
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CATEGORY

Taxable Grocery
Ilealth & Beauty

Soda
Beer

Sundry
Cl.garettes

MARKUP OVER
c0sT

35.857.
32.82
L7  .5972
15.7492
2 I  . 7  4Z
15.3852

9. The markup percentages were appl-led agalnst purchases tn the reePectlve

categortes for the entlre audtt perLod, regultlng ln audlted taxable gales of

$4,7391024,90, whlch amount was $3231838.19 greater thao taxable sales rePorted

by petitioner. Tax due on the addltlonal taxabLe sales, as revtsed pursuant to

the notlces of assessment revlew, was calculaged at $14 r0L2.13' wlch unpald eales

tax  on  f i xed  assets  o f  $1 ,042.02 .

10. 0n or about Aprl l  30, 1982 pett t loner lnstal led opt lcal  scanners to

gean uoiversal prlclng codes afflxed to most iteus sold ln the store. The

audl.tors were told thac the scannera dld not prlnt ln detalL untll July 23,

1983. I{hlle the audit was belng conductedr the scannlng system was fully

operational. It was capable of prlntLng all taxabLe and nontaxable store

l-nventory. The auditors, however, never requested thls lnfornation.

CONCLUSIONS OF LAII

A. That, sectl.on lf38(a) (1) of the Tax Law provides, ln perttnent Part' aa

foLlowe:

"If a return required by this arttcLe ls not flLed, or lf a
return when filed ls lncorrect or lnsufflcl"ent' Ehe amount
of tax due shall be determlned by the tax comLsslon from
such lnformation as nay be avallabl-e. If necessary' the
tax may be estlnated on the basls of externaL Lndlces, euch
es stock on handr purchSees' rental pal.d, number of roome,
locatlon, scaLe of rents or charges, comparable rents or
charges, type of accomodatlons and servlce, number of
employees or other factors.t l
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B. That where a turxpayerrs records are lncompl-ete or Lnsufflclent, the

Audlt Divislon may select a method reasonably cal-culated to reflect the sales

and use taxes due and the burden then rests upon the t€u(payer to demonstrate

that the method of audl.t or amouot of tax assessed was erroneous (Surface Llng

Ope,rators Fracernal Organizat lon, Inc, v.  Tul lyr 85 AD2d 858).

C. That the Audlt Divlslon has not shown that petltionerts books and

records were incomplete or lnadeguate. The mere fact that the auditor belLeved

petltlonerrs markup lras too low ls not, enough to Jusulfy a test perLod audlt.

In vlew of thls, there l.s no need to consider Issue II.

D. That the petitLon of Arthur MorLano, as offlcer, ls granted and the

notlces of determlnatlon and demands for paynent of sales and use taxee due

l"ssued November 30, 1983 are hereby cancelled.

E. That except wtth reepect, to the unpal.d saLes tax on purchaaes of fixed

assets ln the amount of $1 ,042.02, which rf,as not at lsgue, the petltl-on of

Valley Supreme Supermarket, Inc. Ls granted and the notices of determlnatlon

and demands for paynent of saLes and use taxes due issued to sal.d eorporatlon

are to be reduced accordingly.

DATED: Albanyr New York

OcT 2 0 le86
STATE TA)( COMMISSION

PRESIDENT


