
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Val ley Instant l lomes, Inc.

for Redetermination of a Deficiency or Revision
of a Determinatlon or Refund of Sal-es & Use Tax
under ArtLcle 28 & 29 of the Tax Law for the
P e r l o d  9 l L / 7 7 - L / L / 8 L .

AFFIDAVIT OT MAILING

State of New York :
s s ' :

County of Albany :

Doris E. Steinhardt, bel-ng duly sworn, deposes and says that he/she ls an
employee of the State Tax Commlssion, that he/she is over 18 years of age, and
that on the l8th day of Februaryr L986, he/she served the withln notLce of
Decision by cert i f ied nal l  upon Val- ley Instant l lomes, Inc.,  the pet i t loner ln
the within proceedlng, by encloslng a true copy thereof ln a securely seaLed
postpaid wrapper addressed as fol lows:

Val ley Instant Homes, Inc.
RD //1,  Route 199
Athens, PA 18810

and by depositl-ng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal-
Service wlthin the Stat,e of New York.

That deponent further says that the sald addressee ls the petltioner
hereln and that the address set forth on said \^rrapper l-s the last known addtess
of the pet l t ioner.

Sworn to before ne this
18th day of February, 1986.

ister oaths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petitl"on
o f

Val ley Instant Homes, Inc.

for Redeterminatlon of a Deficiency or Reviston
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
P e r l o d  9 l L / 7 7 - I / L / 8 1 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,, being duly sworn, deposes and says that he/ehe is an
employee of the State Tax Counlssion, that he/she ls over 18 years of age, and
that on the lSth day of February, 1986, he served the within notlce of Declsion
by certlfled nall upon Steven L. Barcus, the representatlve of the petl"tloner
ln the wlthl-n proceedl"ng, by enclosLng a true copy thereof in a securely sealed
postpald rf,rapper addressed as follows:

Steven L. Barcus
Etkind & Golos
2I3 Madlson Ave.
Elmlra, NY 14901

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls che representattve
of the petitl"oner hereln and that the address set forth on said nrapper is the
last known address of the representat ive of the pet l . t ioner.

Sworn to before me this
18th day of February, L986.

ister oaths
sec t ion  174



S T A T E  O F  N E I {  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  7 2 2 2 7

February  18 ,  1986

Val ley Instant Homes, Inc.
RD #1,  Route  199
Athens ,  PA 18810

Gentlemen:

PLease take not,ice of the Decision of the State Tax Commission enclosed
herewlth.

You have now exhaust,ed your right of revlew at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng l"n court to revlelt an
adverse declsion by the State Tax Conrmlsston may be inst,ltuted only under
Article 78 of the Civl-l Practice Law and RuLes, and nust be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thl"s not ice.

Inqulrles concerning the computatlon of tax due or refund allowed l-n accordance
r^rith thls decl"sion may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgat,ion Unit
Bui ldlng #9, Stace Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Steven L. Barcus
Etklnd & Golos
213 Madison Ave.
Elmira, NY 14901
Taxing Bureauf s Representat,ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

John R. Snell

for Redetermlnatlon of a Deficiency or Revlsion
of a Determtnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  9  /  L  / 7 7 - L I  /  3 0  / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 2

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the withln not lce of
DecLsion by certified mall- upon John R. Snell, the petitioner ln the within
proceeding, by encl-osing a true copy thereof ln a securely sealed postpaid
nrapper addressed as foll-ows:

John R. Snel-l
PO /f5,  Box 252-A
Towanda, PA 18848

and by deposlting same enclosed in a postpaid properly addressed wrapper Ln a
post offLce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitloner
herein and that the address aet forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
18th day of February, 1986.

ster oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petl"tlon
o f

John R. Snell

for Redeterminatlon of a Deftci,ency or Revlslon
of a Determl"natlon or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
PerLod 9  /  L  /77- IL  /30  /  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Dorl .s E. Steinhardt,  being duly sworn, deposes and says that he/she ls aD'
employee of the State Tax Conmlgsion, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the within not lce of Declslon
by cert l f ied nal1 upon Steven L. Barcus, the representat ive of the pet i t ioner
in the withln proceedtng, by enclosl"ng a true copy thereof l"n a securely sealed
postpaid wrapper addressed as fol lows:

Steven L. Barcus
Etklnd & Golos
213 l,Iadtson Ave.
Elnira, NY 14901

and by depostting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusi-ve care and custody of the Unlted States Postal-
Servlce withln che State of New York.

That deponent further says that the sald addressee ls the representative
of t,he petitioner hereln and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ue this
18th day of February, 1986.

ter oaths
sect, ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

February 18, L986

John R. Snell
RD #5, Box 252-A
Towanda, PA 18848

Dear Mr. Snel l :

Please take notice of the Decislon of the Stace Tax Comnlsslon enclosed
herewith.

You have now exhausted your right of review at the adnl"nlscrative leveL.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceedtng ln court to review an
adverse declslon by the State Tax Cornmisston may be inetltuted onl-y under
Artlcle 78 of the Clvl1 Practice Law and Rules, and musE be conmenced ln the
Supreme Court of the Stat,e of New York, Albany County, withl,n 4 months from the
date  o f  th is  no t ice .

Inqulries concernlng the computatlon of tax due or refund al-lowed Ln accordance
nlth thls decislon may be addressed to:

NYS Dept. Taxation and Ftnance
Law Bureau - Litlgation Unit
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t lonerf  s Representattve
Steven L. Barcus
Etkind & Golos
213 Madison Ave.
Elmlra, NY 14901
Taxlng Bureauts Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Mlchael J.

the PetitLon

Debach
AFFIDAVIT OF MAILING

for Redeterninatlon of a DeficLency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
Per iod  9  /  1  /77-L I  /30  /e0 .

State of New York :
s s .  :

County of Albany :

Dorls E. Stelnhardt,  being duly sworn, deposes and says that he/she ls an
empl-oyee of the State Tax Commission, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wlthln not ice of
Decision by cert i f ied mal l  upon MichaeL J. Debach, the pett t loner ln the within
proceeding, by encJ-osing a true copy thereof in a securely seal-ed postPald
hrrapper addressed as fol lows:

Mlchael J.  Debach
RD #2
Troyl PA L6947

and by deposltlng same enclosed ln a postpaid properly addreesed wrapper ln a
post off lce under the exclusLve care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on said wrapper 1s the Last known address
of the pet i t ioner.

Sworn to before me thls
l-8th day of February, 1986.

ister oaths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Mlchael J.  Debach

for Redetermination of a Deflciency or Reviston
of a Determination or Refund of Sales & Use Tax
under Artl"cle 28 & 29 of the Tax Law for the
Per iod  9  /  I  /77  -LL  /30  /80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany , .

Dorls E. Steinhardt, belng duly sworn, deposes and says that, he/she ls an
employee of the State Tax Cormnisslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he served the withln notLce of Declslon
by cert i f led nai l  upon Steven L. Barcus, the representat lve of the pet i t loner
ln the withln proceedlnB, by encloslng a true copy thereof in a securely sealed
postpald rrrapper addressed as fol lows:

Steven L. Barcus
Etkind & Golos
213 Madison Ave.
Elmlra, NY 14901

and by deposlttng
post off ice under
Service withln the

That deponent
of the petltl"oner
last known address

same enclosed in a postpal.d properly addressed wrapper in a
the exclusive care and custody of the United States Postal

Stace of New York.

further says that the said addressee ls the representative
hereln and that the address set forth on said rrrapper is the

of the representat ive of the peclt ioner.

Sworn to before me this
18th day of February, 1986.



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 18,  1986

l ' l ichael J. Debach
RD #2
Troy, PA L6947

Dear Mr. Debach:

Please take notice of the Decisl"on of the State Tax CommissLon eaclosed
herewlth.

You have now exhausted your rlght of revlew at the administrative level-.
Pursuant to section(s) 1138 of the Tax Law, a proceedLng ln court to revlelt an
adverse deeision by the State Tax Comrqisslon may be instituted only under
Artlcle 78 of the Civtl Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wl-thln 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed tn accordance
with thls decisl"on nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgation Unit
Bulldlng /i9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat lve
St,even L. Barcus
Etklnd & Golos
213 lbdlson Ave.
Elmlra, NY 14901
TaxLng Bureauf s Representative



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matt,er of the Petition

o f

VALLEY INSTANT }IOMES, INC.

for Revlslon of a Determlnation ot for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period Septenber I, L977
through January 17, 1981.

In the Matter the Perl- t ion

JOHN R. SNELL

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes urlder Articles 28 and 29
of the Tax Law for the Perlod Septenber 1, 1977
through November 30, 1980.

o f

o f

DECISION

In the llatter of the Petltlon

o f

MICHAEL J. DEBACH

for Revlsl"on of a Determlnatlon or for Refund
of Sales and Use Taxes under Artl"cles 28 and 29
of the Tax Law for the Perlod September 1, 1977
through November 30, 1980,

Pet i t loner ValLey Instant l lomes, Inc.,  RD /11, Route 199, Athens, Penneylvania

18810, f i led a pet l t lon for revision of a determlnat lon or for tefund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the period Septenber 1,

1977 th rough January  L7 ,  1981 (F iLe  No.  35813) .

Petltioner John R. Snell-, RD #5, Box 252-L, Towanda, Pennsylvania 18848,

filed a petLtlon for reviston of a determinatl.on or for refund of salee and use



-2 -

taxes under Articles 28 and 29 of the Tax Law for the perlod Septenber I' L977

through November 30, 1980 (Fi ]-e No. 46724).

Pet l t loner Michael J.  Debach, RD i l2,  Troy, Pennsylvania 16947, f i led a

petitl.on for revlslon of a determination or for refund of sales and use taxes

under Articles 28 and 29 of. the Tax Law for the period Septenber 1, 1977

through November 30, 1980 (Ft l .e No. 46725).

A consol idated hearlng was hel-d before James J. Morr ls,  Jr. ,  I lear lng

Off lcerr at  the off lces of the State Tax Commisslon, State Off ice Bui ldlng, L64

I lawley Street,  Blnghamton, New York, ort  l {ay 24, 1985 at 9:00 A.M. Pet l" t ioners

appeared by Etkind & Gol-as (Steven R. Barcus, of  counsel) .  The Audit  Divls lon

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUES

I. Whether the Audit Divlslon properly determtned addltlonal tax due from

peti t ioner Val ley Instant l lomes, Inc. for the period Septenber 1'  1977 through

January  17 ,  1981.

II. Whether petit,ioners John Sne1l and Michael Debach are lIable as

purchasers ln bulk of the busl-ness assets of Valley Instant Homes, Inc. Pursuant

to the provisions of sect lon 1141(c) of the Tax Law for the unpald taxes

clalmed owlng from Valley Instant llomes, Inc. and, lf so, to what extent.

FINDINGS OF FACT

1. 0n Apri l  9,  1981, the Audit  Divls ion issued a Not lce of Deterninat lon

and Demand for Paynent of Sales and Use Taxes Due to petitloner Valley Instant,

Homes, Inc. for the perlod September 1, 1977 through January L7'  1981 assert ing

addit lonal tax due of $38,312.32 plus penalty and interest accrued to the date

o f  the  no tLce .
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2. On August 3, 1983, the Audit  Divls lon lssued a Not ice of Determlnatton

and Demand for Paynent of SaLes and Use Taxes Due to petltloner John Snell for

the perlod September 1, 1977 through Novenber 30, 1980 asserting addl-tional tax

ln the amount of $38,3L2.32 plus penalty and interest accrued to the date of

the nottce.

3. On August,  3,  1983, the Audit  Dlvls lon issued a Not ice of Deterninat lon

and Demand for Payment of Sales and Use Taxes Due to petitioner ll lchael Debach

for the perlod September 1, 1977 through Novenber 30, 1980 aseert l"ng addlt lonal

tax ln the amount of $38,3L2.32 plus penalty and interest accrued to the date

o f  the  no t lce .

4. Pet l t l .oner Val ley Instant Homes, Inc. ( ' rVal ley Instant")  was engaged

ln the buslness of selllng noblle homes and modular homes from lts place of

business located ln Athens, PennsyJ-vania, which is near the New York State

border.  Most of Val ley Instantts sales were in the State of Pennsylvanla;

however, it did make sales of nobile and modular homes which were delivered

elther by conmon carrler or by lts own vehleles and instaLled in New York.

5. Pet l t l -oner Val ley Instant registered as a vendor for New York State

sales and use tax purposes on or about January 2, 1980.

6. The Audit Divisl"on performed an audit upon the books and records of

Val- ley Instant.  No books or records relat ing to perlods pr ior to January 2,

1980 were made avallable upon the audlt. Books and records for the perl-od

January, 1980 through January, 1981 lrere, however, made avall-able for audlt.

For the perlod Ln whlch records were made avallable (January, f980 -

January, 1981),  l t  was determined that pet l t ioner had underreported sales tax

in the amount of $40.25 and had falled to pay use tax (after credits for tax

prevlously pald to Pennsylvanla) in the amount of $2,535.07. Sald taxee ltere
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found due and owing for the quarterly periods ended May 31, 1980 and November 30'

1981. Thus, al though the audlt  wlth respect to pet i t ioner Val ley Inetant purPortg

to cover the perl"od Septenber 1, L977 tl:rtough January 17, 1981' no taxes are

claimed due for the quarter ended February 28, 1981, since no taxes were found

due and owing for such perlod. Llkewise, no taxes were asserted as due and owtng

from petitl,oners for the quarterly perlods ended February 28, 1980 and August 31,

1980. Wlth respect to the quarter ly per lods ended November 30, 1977 through

November 30, L979 f,or whlch records lrere not made avallable, the Audit Dlvisl-on

used the taxable sales determLned wtth respect to the perlod January, 1980 through

January, 1981 ln the amount of $276,071.00 and the amount of purchases subJect to

use tax determlned for such perlod ln the amount of $39,596.00 (which amount takes

lnto account credit for taxes requlred to be pald to Pennsylvanla ln resPect thereof)

and dlvlded by five (conprislng the quarterly periods ended February 28, 1980'

NIay 31, 1980, August 31, 1980, November 30, 1980 and February 28, 1981) to arr l"ve

at average quarterly purchases subJect to use tax ln the amount of $7 '9I9.00 and

averages guarter ly taxable sales of $55 ,2I4.00. Applying the state and locaL

sales tax rates (ln the same proportlon as determlned for the period January'

1980 through January, 1981) results in the $3,975.25 ln tax clalmed owl.ng for

each of such quarters.

7. On or about the 21st day of October,  1980, pet i t l ,oners John Snel l  and

MichaeL Debach entered lnto an agreement to purchase the corPorate stock

ownership of pet l t ioner Val ley Instant.  The base purchase pr ice ! ' ras $20r000.00;

however, the agreement provided for paynents of certaln additional sums to the

sel ler of  the stock. The purchasera also agreed to assume certain other

l lab l l l t les .
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8. Petitioners John Snell and Michael Debach declded to llquidate

pet l t ioner Va3-ley Instant.  On or about the 25th of December, 1980, they f t led

a certificate of electlon to dissolve with the Pennsylvania Department of

State, Corporat l -on Bureau. On or about the 20th of January, 1981, they f l led

an out-of-existence affldavlt stating that Valley Instant had ceased to transact

buslness in or about January, 1981 and that al-1 i ts assets were dlstr lbuted on

or about said date; and requestl-ng the company be marked itOut of Existencerr on

the records of the Department of Revenue. Petitloners filed a ttflnaltt Federal

return for Valley Instant reflecting that the corporation ceased doing buslness

on or about January 18, 1981.

9. In a bi l l  of  sal-e dated January 15, 1981, Val ley Instant transferred to

petltioners John Snell and Mlchael Debach aLl of the nachlnery' equlpment, lnven-

torlr tangible personal aasets of the corporatl"on, accounts receivable, and all

tanglble assets of whatever kind whatsoever. The bill of sale provLded that

"[ t ]hls b111 of sale is glven to conf irm the dlstr lbut lon by reason of the elec-

t lon to dlssolve of (s ic) the corporat lon, dlstr lbut lng l ts assets to i ts share-

hoLders. t t

10. In December of 1980, pet i t ioners John SneLl and MichaeL Debach formed a

corporat lon, Debach & Snel l  Assoclates, Inc.,  of  which they J"ndlvldual ly were the

sole shareholders and to whlch theyr on or about the 18th of January, 1981'

transferred the assets of Valley Inst,ant which had been transferred to them ln

dlssolution of Valley Instant on or about that date.

11. On or about the 13th of January, 1981, the Department recelved a

Notificatlon of Sale, Transfer or Asstgnment in Bulk (Forn Sl-274) dated and

nailed by reglstered mall on the 8th of January, 1981, which provided that (a)

the r f t ransfereett  was t tDebach & Snel l  Associates, Inc. ,  dlb/a ValJ.ey Instant
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t lomes"; (b) the I ' t ransferer (slc)t '  was t 'val ley Instant Homes, Inc.";  (c) the

"scheduled date of t ransfer" nas t 'L/ l8l8l" ;  and (d) that the "terms and condit lons

of sal.e" were t'John R. Snell and MichaeL Debach, havlng recently purchased the

stock of Val ley Instant Homes, Inc.,  are now dissolving Val ley Instant l lomeg,

Inc. and transferr ing assets to Debach and Snel l  Assocl"ates, Inc. '  in a tax

free exchange under I .R.S. 333."

12. Durlng the period October 21, 1980 through January 18, 1981' pet l t ionere

contend that they made no sales of nobile or modular homes l"n New York State,

al-though they adnit there may have been deliverles of such property ln New York

during said perlod, as found by the auditor, with the negotiations of such

sales having occurred in pr lor per iods.

13. Petitioners John Snell and Michael Debach consider Debach & Snell

Assoclates, Inc. to be a t tsuccessor corporat iontt  to Val ley Instant l lomes, Inc.

and the Federal corporate lncome tax returns apparently also reflect such

s ta tus .

CONCLUSIONS OF LAW

A. That the Audlt Dl,vislon properly determined petitloner Valley Instantts

l labt l i ty for the period January, 1980 through January, 198I,  dur ing which l t

was registered as a vendor,  f rom l ts books and records.

B. That pet i t ioner ValLey Instant offered no books or records wLth

respect to the period September, 1977 through Decernber, L979, nor \tas any

test imony or other evidence offered to show that this pet i t lonerrs buslness

act iv i t ies ln sald perlod di f fered from l ts buslness act iv i t l -es in the period

com'nencing January, 1980. The Audlt Divlslon properly determined petltloner

Val ley Instantfs l labl l i ty for the perlod September, L977 through December,
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1979 based upon such informatlon aa r i las aval lable, to wlt '  pet l t lonerts recorde

for the perlod January 1980 through January 1981 (Tax Law 51138).

C. That petitioner ValJ-ey Instant has falLed to sustaln its burden of

proof to show that the Audlt Divl-slonf s determinatl-on lras erroneoua.

D. That sect lon 1141(c) of the Tax Law establ lshes certain not lce require-

mente that must be net by purchasers, transferees and assignees of buslnees

assets and by the Department. That section also provides rellef for the

purchaser, transferee or asslgnee when the Department faLls to gl-ve proper

not ice .

That dur ing the relevant per lodr sect ion 1141(c) of the Tax Law

provlded, l-n part :

ttwhenever a person requlred to collect tax shall make a sale'
transfer, or asstgnment ln bul-k of any part or the whole of hls
buslness assets otherwlse than ln the ordlnary course of buslness,
the purchaser, transferee or assignee shall at Least ten days before
taking possesslon of the subJect of said saLe, transfer or asslgnnent '
or paylng therefor, notlfy the tax commisslon by registered mall- of
the proposed sale and of the pr icer terms and condit lone thereof. . . t t .

* * *

"wlthln ninety days of recelpt of the notice of the sal-e,
transfer,  or assignment from the purchaser,  t ransferee'  or assignee,
the tax comml-ssl-on shall give notice to the purchaser' transferee or
assignee and to the sel- ler,  t ransferrer or asslgnor of the total
amount of any tax or taxes which the state cLalms to be due fron the
sel ler,  t ransferrer,  or assignor to the stater and whenever the tax
conrmission shal-L fall to give such notlce to the purchaser, transferee
or asslgnee and the seller, transferrer or asslgnor wLthin nlnety
days fron recelpt of  not ice of the saLe, transfer,  or agsignment,
such failure will release the purchaser, transferee or assignee from
any further obligatlon to withhold any sums of money' ProPerty or
choses ln act lon, or other coneiderat l .on, whlch the purchsa€rr
transferee or asslgnee ls requlred to transfer over to the sel ler,
t r a n s f e r r e r  o r  a s s L g n o r , . . . t ' .

E. That the purchase of the corporate stock of Valley Instant by petttloners'

John Snel l  and Michael Debach' on or about october 21, 1980 was not a saLe,
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transfer or asslgnment l .n bulk of the business assets of pet l t ioner Val ley

Instant within the meaning and intent of section 1141(c) of the Tax Law.

F. That petitloners John Snel1 and Michael Debach gave the Audit

Divis lon proper not lce under sect ion 1141(c) on or about January 8, 1981 of the

transfer ln bulk of the buslness assets of Valley Inst,ant to themselves upon

the dlssolut ion of sald corporat lon on or about January 18, 1981. The Audlt

Division dld not assert indlvidual llabllity against petitioners John Snell

and Michael Debach until August 3, 1983, whlch is nore than 90 days fron the

receipt of the notl"ce and the date of the transfer. Accordlngly, to the extent

that the transfer of assets upon the liquidatlon of the corporatl"on was a bulk

sale transactlon between Valley Instant and petitioners John Snell and MLchael

Debach, the transferees in such transactlon are, pursuant to the provision of

sect lon 1141(c) of the Tax Law, released frou l iabi l l ty under said sect ion (see

a l s o  R e g u l a t i o n  5 3 7 . 3 t c 1  t Z l ) .

G. That in accordanee wlth Concluslons of Lart  t tEt 'and t tFtt ,  the pet l t lons

of Michael Debach and John Snell are granted and the notices of deflciency

dated August 3, 1983 addressed to each of sald pet i t ioners are cancel led.

E. That the petl-tlon of Valley Instant llomes, Inc. l"s in all respects

denied, and the Not lce of Def lc iency dated Aprl l  9 '  1981 addressed to said

pet i t l .oner is in al l  respects sustained, together wlth such appl lcable penalty

and interest as by 1aw allowed.

DATED: Albany, New York STATE TAX COMMISSION

FEB 18 1$ri0
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State of  New iork - Department of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESq
5.T,\

t)o7 . atdg. *g ,Cempuc 
--'--'.'fq. 

;
', f{wu yorF 1222; !

Date of Request

c /?4

Requested by
Tix Appeals Bureau...
Room lO7 - Btdg. ,,^ \

l,:r. Cempus

Please f ind most recent address of taxpayer descr ibed beLow; return to Person named above.

Social  Securi ty Nusrber

Results of search by Fi les

Date  o f  Pe t i t i on

rL.t?t //**6 /q z

a d d r e s s :

Date of SearchSec t i on

PERI"IANENT RECORD

FOR INSERTION IN TAXPAERIS FOLDER



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 18, 1986

Val ley Instant Homes, Inc.
RD /f1,  Route 199
Athens ,  PA 18810

Gentlemen:

Please take.not lce of the Declsion of the State Tax ConnLsslon encl-osed
herewlth.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to revlew an
adverse deciston by the State Tax Conmlsslon nay be inst,l"tuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany Countlr wlthin 4 monthe from the
date of this not lce.

Inquirles concerning the computat,ion of tax due or refund allowed in accordance
with this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - LLtigation Unlt
Buildlng if 9, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yoursr

STATE TA)( COMMISSION

Petlttoner I s RepresentaElve
Steven L. Barcus
Etklnd & Golos
213 l4adison Ave.
Elmira, NY 14901
Taxing Bureaurs RepresenUative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petition
:

o f

VALLEY INSTANT IIOMES, INC.
:

for Revlslon of a Deternination or for Refund
of Sales and Uee Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod September 1, 1977
through January 17, 1981. :

:
In the llattef of the Petitl0n

o f
:

JOIIN R. SNELL DECISION
:

for Revisl-on of a Determl"natt.on or for Refund
of Sales and Use Taxes under Articles 28 artd 29 :
of the Tax Law for the Perlod September 1, L977
through November 30, 1980. :

In the tlatter of the Petltlon
:

o f

MICIIAEL J. DEBACH
:

for Revision of a Determl-natlon or for Refund
of Sales and Use Taxes under Art,ieles 28 and 29 :
of the Tax Law for the Period Septenber I ,  1977
through November 30, 1980. :

Pet i t l ,oner Val ley Instant Homes, Inc.,  RD /f l ,  Route 199, Athens, Penneylvania

18810, f i led a pet i tLon for revlsl"on of a determinat lon or for refund of salee

and use taxes under ArtlcLes 28 and 29 of the Tax Law for the perlod Septenber 1,

1977 through Januaxy L7, 1981 (Fl le No. 35813).

Pet,l-tloner John R. Snel1, RD #5, Box 252-L, Towanda, Pennsylvanla 18848'

f i led a pet l t ion for revision of a determlnat ion or for refund of sales and use
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taxes under Articles 28 and 29 of the Tax Law for the perlod Septenber 1, 1977

through November 30, 1980 (Ft le No. 46724).

Pet i tLoner Ml-chael J.  Debach, RD #2, Troy, Pennsylvania 15947' f i led a

petition for revlsion of a determlnatlon or for refund of sales and use taxea

under Articles 28 and 29 of the Tax Law for the period September 1, 1977

through Novenber 30, 1980 (Ft le No. 46725).

A consolidated hearing was held before James J. Morris, Jr., Ilearing

Off icer,  at  the off lces of the State Tax Conmlssion, State Off lce Bul ldlng'  L64

I lawley Street,  Blnghamton, New York, on l lay 24, 1985 at 9:00 A.M. Pet i t loners

appeared by Etkind & GoLas (Steven R. Barcus, of  counsel) .  The Audit  DlvlsLon

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUES

I. tlhether the Audit Dlvlslon properly determlned additlonal tax due from

petltloner Valley Instant Homes, Inc. for the perl-od Septenber 1, 1977 through

January  17 ,  1981.

II. Whether petitloners John Snell and Mlchael Debach are ll.able as

purchasers ln bulk of the business assets of Valley Instant llomes, Inc. Pursuant

to the provlsl ,ons of sect lon 1141(c) of the Tax Law for the unpald taxes

clained owl-ng fron Valley Instant llomes, Inc. and, l.f so, to what extent.

FINDINGS OF FACT

1. On Apri l  9,  1981, the Audit  Divl"slon issued a Not lce of Deternl"nat l .on

and Demand for Paynent of Sal"es and Use Taxes Due to petitloner Valley Instant

Ilomes, Inc. for the period September 1, L977 thtough January L7, 1981 aseertlng

addlt ional tax due of $38,312.32 plus penalty and lnterest accrued to the date

o f  the  no t ice .
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2. On August 3, 1983, the Audtt Dlvlston lssued a Nottce of Detetminatton

and Demand for Palment of Sales and Use Taxes Due to petltl,oner John Sne1l for

the period Septenber 1, 1977 through November 30, 1980 assert lng addlt lonal tax

ln the auount of $38r3L2.32 plus penalty and lnterest accrued to the date of

the not ice.

3. 0n August 3, 1983, the Audlt  Dl-vls ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due to petltloner Michael Debach

for the period September 1, L977 through November 30, 1980 assertlng addltLonal

tax in the amount of $38,312.32 plus penalty and interest accrued to the date

of the not lce.

4. Pet l t ioner Val ley Instant Homes, Inc. (rrVal ley Instant")  was engaged

in the business of selLing noblle homes and modular homes from lts place of

buslness located ln Athens, Pennsylvanla, whlch ls near the New York State

border.  Most of Val ley Instantrs sales were in the State of Pennsylvanla;

however, lt did make sales of mobile and modular homes which were dellvered

elther by conmon carrter or by Lts own vehlcles and instalLed ln New York.

5. Petltioner Val-ley Instant reglstered as a vendor for New York State

sales and use tax purposes on or about,  January 2, 1980.

6. The Audit Divlslon perforned an audlt upon the books and records of

Val ley Instant.  No books or records relat lng to periods pr lor to January 2'

1980 were made avallable upon the audlt. Books and records for the perlod

January, 1980 through January, 1981 were, however, made avallable for audlt.

For the perlod in whlch records were made available (January, 1980 -

January, 1981),  i t  was determlned that pet i t ioner had underreported salea tax

in the amount of $40.25 and had fatl-ed to pay use tax (after credlts for tax

prevlously pald to Pennsylvanla) ln the amount of $2'535.07. Said taxes l tere
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found due and owlng for the quarterly perlods ended May 31, 1980 and November 30,

1981. Thus, al though the audit  wlth respect to pet i t ioner Val ley Instant purports

to cover the period Septenber 1, 1977 through January 17, 1981' no taxes are

clained due for the quarter ended February 28, 1981, slnce no taxes were found

due and owing for such perlod. Llkewise, no taxes rdere asserted as due and owLng

from petLt loners for the quarter ly per iods ended February 28, 1980 and August 31,

1980. lJ i th respect to the quarter ly per iods ended November 30' .L977 through

November 30, L979 f.or which records nere not made availabLe, the Audlt Dlvl"elon

used the taxable sales determl-ned with respect to the perlod January, 1980 through

January, 1981 in the amount.  of  $276,077.00 and the amount of purchases subject to

use tax determlned for such perlod In the amount of $391596.00 (which amount takes

lnto account credit for taxes required to be paid to Pennsylvanla in respect thereof)

and dlvided by five (comprlsing the quarterly periods ended February 28' 1980,

May 31, 1980, August 31, 1980, November 30, 1980 and February 28, f981) to arr ive

at average quarrer ly purchases subject to use tax ln the anount of $71919.00 and

averages quarter ly taxable sales of $55,214.00. Applying the state and local

sales tax rates (in the same proportion as determl.ned for the perlod Januaryr

1980 through January, 1981) results ln the $3,975.25 Ln tax claimed owing for

each of such quarters.

7. On or about the 21st day of October,  1980r pet l t ioners John Snel l  and

Mlchael Debach entered into an agreement to purchase the corPorate stock

ownershlp of pet l t ioner ValLey Instant.  The base purchase pr ice was $20,000.00;

however, the agreement provided for paynents of certain additlonal sums to the

sel ler of  the stock. The purchasers also agreed to assume certaln other

l- labl1l t ies.
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8. Petltloners John Snell and lllchael Debach declded t,o l-lquldate

pet i t loner Val ley Instant.  On or about the 25th of December, 1980, they f l led

a certificate of election to dissolve wlth the Pennsylvania Department of

State, Corporat ion Bureau, 0n or about the 20th of Januaryr 1981, they f l led

an out-of-exlstence affidavit stating that Valley Instant had ceased to transact

buslness ln or about, January, 1981 and that all its assets were dlstrlbuted on

or about, said date; and requesting the company be marked ttOut of Extstencerr on

the records of the Department of Revenue. Petltloners fiLed a ttfl"naltt FederaL

return for Valley Instant reflect,ing that the corporatlon ceased doing buslness

on or about January 18, 1981.

9. In a bi l l  of  sale dated January 15, 1981, Val ley Instant transferred to

petltl,oners John Snell and Michael Debach al-l- of the machin€rlr equipment, lnven-

tory, tanglble personal-  assets of the corporat l .on, accounts receivable'  and al l

tanglble assets of whatever kl-nd whatsoever. The btll of sale provlded that

"[ t ]his b111 of sale ls glven to conf irm the distr lbut ion by reason of the elec-

t l .on to dissolve of (s ic) the corporat l -on, distr ibut ing i ts assets to i ts share-

holders. t t

10. In December of 1980, petl,tioners John Snell and Mlchael Debach formed a

corporatlon, Debach & Snel-l Assoclates, Inc.r of whlch they lndlvldually were the

sole shareholders and to whlch theyr on or about the 18th of January, 1981,

transferred the assets of Val-Iey Instant which had been transferred to then ln

dissolut lon of Val ley Instant on or about that date.

1I.  On or about the 13th of January, 1981, the Department received a

Notlfication of Saler Transfer or Assignment in Bulk (Forn ST-274) dated and

mailed by registered nal1 on the 8th of January, 1981, which provided that (a)

the f f t ransfereerr was t tDebach & Snel l  Associates, Inc.,  d/bla Val ley Instant
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Homes"; (b) the "transferer (slc)r '  rdas "val- ley Instant l lomes, Inc.";  (c) the

"scheduled date of t ransfer" l ras "1/18/81";  and (d) that the "terf ,s and condtt lons

of sale" were "John R. Sne11 and Michael Debach, having recently purchaeed the

stock of Valley Instant llomes, Inc. t &te now dissolving Valley Instant Homes,

Inc. and transferr ing asset,s to Debach and Snel l  Associ.ates, Inc. '  ln a tax

f ree  exchange under  I .R .S.  333. "

12. Durl .ng the perlod October 21, 1980 through January 18'  1981, pet l tLoners

contend that they made no sales of noblle or modular homes ln New York State,

although they adnit there may have been deliverles of such proPerty l.n New York

during sald perlod, as found by the auditor, with the negotiatlons of such

sales having occurred ln pr ior per lods.

13. Petltl"oners John Snell and Michael Debach consl.der Debach & Snell

Aesoclates, Inc. to be a t tsuccessor corporat iontt  to VaLley Instant l lomes, Inc.

and the Federal corporate lncome tax returns apparently also reflect such

s ta tus .

CONCLUSIONS OF LAW

A. That the Audit Dlvlslon properJ-y determlned petlttoner Valley Instant's

f-iablllty for the period January, 1980 through Januaryr 1981, durlng whlch lt

was registered as a vendor,  f rom l ts books and records.

B. That pet l t ioner Val ley Instant offered no books or records wlth

respect to the period September, Ig77 through December, IgTg' nor was any

test!-mony or other evldence offered to show that thls petit,lonerIg busineae

act lv lr ies in sald perlod di f fered from l . ts buslness act iv i t les ln the perlod

conrmencing January, 1980. The Audlt DLvlsion properly determlned petltloner

Val ley Instantts l labi l - l ty for the perlod September, 1977 through December,
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1979 based upon such informatl .on as nas avai labLe, to wlt ,  pet i t lonerts records

for the perlod January 1980 through January 1981 (Tax Law $1138).

C. That pet i t ioner Val ley Instant has fal led to sustal"n i ts burden of

proof to show that the Audlt Divislonrs determlnation was erroneoua.

D. That sect lon 1141(c) of the Tax Law establ- lshes certal-n not ice require-

ments that must be met by purchasers, transferees and asslgnees of business

assets and by the Department. That sectlon also provldes rellef for the

purchaser, transferee or assignee when the Department fails to give proPer

not ice .

That dur ing the relevant per lod, sect lon 1141(c) of the Tax Law

provl-ded, Ln part :

"Whenever a person required to collect tax shall make a sale,
transfer, or asslgnment ln bulk of any Part or the whole of his
buslness assets otherwlse than ln the ordlnary course of bueiness'
the purchaser, transferee or assl-gnee sha1l at least ten days before
taking possesslon of the subJect of sald sa1e, transfer or asslgnment '
or paying therefor, notify the tax sonmlssion by reglstered nall of
the proposed sale and of the pr lce, terms and eondtt ions thereof. . . t ' .

* * *

"t{lthin ninety days of receipt of the notice of the sale,
transfer,  or assignment fron the purchaser,  t ransfere€r or asslgnee,
the tax cornml-ssion shall give notice to the purchaserr transferee or
asslgnee and to the sel ler '  t ransferrer or assl .gnor of the total
amount of any tax or taxes whlch the state clains to be due from the
seller, transferrer, or asslgnor to the state, and whenever the tax
conrmisslon shall falL to give such notLce to the purchaser, transferee
or assl-gnee and the seller, transferrer or asslgnor wtthln ni"nety
days fron recelpt of  not lce of the sale, t ransfer,  or asstgnnent '
such failure wLll release the purchss€rr transferee or asslgnee from
any further obligatlon to withhold any sums of money, ProPerty or
choses in act lon, or other considerat lon, which the purchae€!r
transferee or asslgnee is requl,red to transfer over to the sel ler,
t r a n s f e r r e r  o r  a s s i g n o r r . . . t t .

E. That the purchase of the corporate stock of Val ley Instant by pett t loners'

John Snel l  and Mlchael Debach, on or about October 21, 1980 was not a sale,
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transfer or asslgnment in bulk of the business assets of petltloner Valley

Instant within the meaning and intent of sectlon 1141(c) of the Tax Law.

F. That petltloners John Snell and Mlchael Debach gave the Audtt

DlvLslon proper not ice under sect lon 1141(c) on or about January 8, 1981 of the

transfer in bulk of the buslness assets of Valley Instant to themselves upon

the dissolut ion of said corporat lon on or about January 18, 1981. The Audit

Divlslon did not assert l-ndlvl"dual Liabtllty agalirst petltloners John Snell

and Michael Debach untll August 3, 1983, which is more than 90 days fron the

recel-pt of the notice and the date of the transfer. Accordlngly, to the extent

that the transfer of assets upon the llquidation of the corporatlon was a bulk

sale transaction between Valley Instant and petltioners John Snell and MlchaeL

Debach, the transferees in such transaction are, pursuant to the provlslon of

sect ion 1141(c) of the Tax Law, released fron Liabl l t ty under sald sect lon (see

a l s o  R e g u L a t i o n  5 3 7 . 3 [ c ]  I 2 l ) .

G. That in accordance with ConclusLons of Lan ttErt and ttFtt, the Petltlong

of ll lchael Debach and John Snel1 are granted and the notices of defl-cl.ency

dated August 31 1983 addressed to each of said petitioners are cancell-ed.

H. That the pet l t l -on of Val ley Instant l lomes, Inc. l .s Ln al l  respects

denledr and the Notice of Defl"clency dated Aprll 9, 1981 addressed to eatd

pet l t ioner is ln al l  respects sustalned, together wlth such appl lcable penalty

and interest as by Law allowed.

DATED: Albany, New York STATE TN( COMMISSION

FEB 181986


