
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Sanuel Vall-erlanl
Indlvidually as an Offl.cer of

Vallery Chevrolet/Ol-dsnoblLe, Inc.

for Redeterminatlon of a DeflcLency or Revlslon
of a Determinatton or Refund of Sal-es & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
PerLod Ended 2/28/83.

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmtsslon, that he/she is over 18 years
of age, and that on the 14th day of November, 1986, he/she served the nlthl.n
notlce of DeclsLon by certlfled mall upon Samuel Vallerfanl' Indtvidual-ly as an
Officer of Vallery Chevrolet/OldsnoblLe, Inc. the petLtloner Ln the wlthln
proceedlng, by enclosing a true copy thereof ln a securely eealed poetpald
lrrapper addressed as follows:

SamueL VallerLanl
Individually as an Officer of
Vallery Chevrol-et/Oldsnobile, Inc.
36 Nlsa Lane
Rochester, NY L4606

and by depositlng same encl-osed l-n a postpald properly addressed wrapper ln a
po6t office under the exclusive care and custody of the Unlted States Postal
ServLce wlthLn the State of New York.

That deponent further says thit the sald addressee is the Petltloner
hereln and that the address set forth on sald nrapper ls the last known address
of the pet i t ioner.

Sworn to before ne thls
14th day of November, 1986.

ter oat
pursuant Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
of

Samuel- Val-lerlani
IndlvlduaLly as an Offlcer of

Vallery Chevrolet/OLdsnoblle, Inc.

for Redeterml.natlon of a Defl.ciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod Ended 2128183.

and by deposLting
post off ice under
Service wlthin the

That deponent
of the petitioner
l-ast known address

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet I'1. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Connlsslon, that he/she ls over 18 yearg
of ager and that on the 14th day of Novemberr 1986, he served the wtthln notice
of DecLslon by certlfled nall upon John R. Parrlnello, the representatlve of
the petltioner in the wl.thln proceeding, by enclosLng a true copy thereof ln a
securely sealed postpaid nrapper.addreseed as fol lows:

John R. Parrlnello
Rednond & ParrlneLl-o
Sulte 315 Execut lve Off ice Bldg.
Rochester,  NY 14614

same enclosed ln a postpaLd properly addressed wrapper in a
the excluslve care and custody of the UnLted States Postal

State of New York.

further says that the eald addressee ls the representatlve
hereln and that the address set forth on said lrrapPer ls the

of the representattve of the pet i t ioner.

Sworn to before ne thls
14th day of November, 1986.

pursuant to Tax Law sectlon 174



Samuel Vallertani
Indlvidually as an 0fflcer
36 NLsa Lane
Rochester, NY L4606

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 14, L986

of Vallery Chevrolet/Oldsnoblle, Inc.

Dear Mr. Vallerlant:

Pl-ease take notlee of the DeclsLon of the State Tax Comlssl"oa enclosed
herewith.

You have now exhausted your right of revlew at the admlnlstratLve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse decLsLon by che St,ate Tax Connlssion may be tnstltuted onLy under
Artlcle 78 of the Clvll Practl"ce Law and Rulesr aod must be conmeoced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls not lce.

Inqulrles concercLng the computatlon of tax due or refund allowed in accordaace
wlth thLs dectsl.on nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Eval-uatlon Bureau
Assessment Revlew Unlt
BuiLdlng f9, State Campus
ALbanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatl.ve

Pettcloner's Representatlve:
John R. ParrLnello
Reduond & Parrl"nello
Sulte 315 Executlve 0ffice
Rochester, NY 14614



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

SAMUEL VALLERIANI,
INDIVIDUALLY AS AN OFFICER OF 3

VALLERY CHEVROLET/OLDSMOBTLE, INC.
3

for Revlslon of a Determlnatlon or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod Ended February 28,
1 9 8 3 .

DECISION

Petltloner, Samuel- Vallerlant, lndlvldually as an officer of VaLl,ery

Chevrolet/Oldsnobl le,  Inc.,  36 Nisa Lane, Rochester,  New York 14606, f l led a

petltlon for revl.eion of a decermlnatl"on or for refund of gales and use taxes

under Artlcles 28 and 29 of the Tax Law for the period endad February 28, 1983

( F l l e  N o .  5 0 7 3 6 ) ,

A hearlag was held before Tlnothy J. ALston, Hearing Offlcerr at the

offlcee of the State Tax Coml"sslon, 259 Monroe Avenue, Rochester, New York, oa

June 3, 1986 at 1:15 P.M., wLth al t-  br lefs ro be subnlt ted by Septenber 2,

1986. Petttloner appeared by John R. Parrtaello, Eaq. The Audlt Dlvlelon

appeared by John P. Dugan, Esq. (James Del la Porta, Esq.,  of  counsel) .

rssuEs

I. Whether the Notlee of Deternination and Denand for Paynent of Saleg

and Use Taxes Due herel.n was Lssued wlthLn the reLevant perlod of llnltatlone.

II. Whether the answer of the Audlt Dl"visLon aod an affldavlt offered by

the Audtt DlvLslon subsequent to the hearlng ln this matter were properly

recel"ved 1n evldence by the llearlng Offlcer.
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III. Whether the Audtt DLvLslonrs nethodoLogy ln deternlnlng the sales tax

due from the corporatton was proper.

IV. Whether petitLoner lras a person requlred to collect tax on behalf of

the corporation and, lf so, whether petltLoner nay be held l{able for such tax

notwlthstandlng the terninatlon of hls relatlonship wlth the corporatlon prlor

to the dates upon whlch the returns for the perlod at lssue hereln were due.

V. Whether reesonabl-e cause exlsts for abatement of the peoalty asserted

agalnet petltioner.

FINDINGS OF FACT

1. On Decembet 20, 1983, the Audit Dlvlsion lssued a NotLce of Deternl.oa-

tlon and Demand for Paynent of Sales and Use Taxes Due agalast petttloner,

Samuel VallerlanL, ag a responstble offlcer of Vallery Chevrolet/Oldsnoblle,

Inc., for the perlod ended February 28, 1983 assertlng t:rx, penalty and lntereet

due in the total  amount of $54,974.65, scheduled as fol lows:

PerLod Ended Tax Due

2128183 944,393.76

Penalty Due

$ 7  , 3 2 4 . 9 5

Interest Due

$3 ,255 .94

2. The assessment was tssued because the corporatlon had falled to flle

sales and use tax returns for the perLod at issue. The Audlt Dlvleion deternlned

the amount of tax agserted due in the notlce by taktng the hlghest amount of

sales tax reported due by the corporatlon for any fllLng perlod as reveaLed by

the records of the Audlt DLvtslon, and nultlpLytng thie amouot by one hundred

twenty-fLve percent.

3. Prior to the corrrmeocement of the hearlng l.n thls natter, Ehe Audlt

Dl"vl"sion reduced the amount of tax asgerted due to $71134.58 per month for the

perlod at issue. Thls reductlon was premleed upon the corporaElonfs tLnely-flled

part-quarterly return for the perLod December 1, 1982 through Decenber 31, L982.
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This return declared $7,f34,58 as the amount of sales tax due frorn the corporatloo

for the nonth covered by the return. The corporatlon remltted the $7,134.58 aLong

wlth lts recutn. Consequently, the amount remainLng at issue hereln ls $7r134.58

ln gales tax due per nonth for the months of January and Februaryr 1983, together

wtth lnterest and penaLty asserted due thereon.

4. Vallery Chevrol-et/O1denob11e, Inc. nas incorporated tn New York Lo

October of 1980, and begao dolng busl"ness at premlses located on t{atn Streetr

Attlca, New York' ln Novenber of 1980. Fron lts tnceptlon and conttnul.ng

through the period at lssue, the corporatlon was engaged Ln the retaLl sal-e and

service of motor vehicles, Petltloner became assoclated wlth the corporatl"on

as its presl"dent on November 8, 1980. As president, petltloaer acttvely ran

the corporatlon on a dally basls, and had authorlty to slgn checks on behalf of

the corporatlon, hl.re and flre enpLoyeea, to pay credltors and to cauee to be

ftled the vartoug federal- and state tax returns and reports. Petlttoner 8lgned

on the corporationrs behaff tts part-quarterLy sales and use tax return for

December L982. Petttloner dld not dlspute the Audlt DlvLsLonrs contentlon that

he was a responslble offlcer of the corporatlon through January 31, 1983.

5. Petl.tloner waa a stockhoLder of the corporatLon ln addltlon to belng

Lts presldent. The other prl"nctpal stockholdere of the corporatlon were Samuel

Merlo and Donald Sasso. Mr. Merlo was also vice-preaident of the corporation

and Mr. Sasso held the tltle of eecret,atyltteaeurer.

6. On January 3I, 1983, one Rlchard DtVlrgl"llo demanded that petitloner

account for certaln corporate funds and accused petitloner of nieapproprlatlng

sald funds. The record does not dlscloee Mr. DlVtrglllors relatlonshlp wtth

the corporatloa, but lt La clear that I"1r. DtVirgllto worked wlth or for Mr. Merlo

and Mr. Sasso.
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7. On February l ,  1983' pet l t l .oner met with Mr. Merlo, Mr. Sasso and

Mr. DiVirgilto to dlscuss the probl-ems surroundlng the all-eged mlsapproprlatlon

of funds.

8. On Februar!  2,  1983, pet i t ioner met wLth Mr. Sasso and at that t lme

rellnqulshed hls stock in the corporatlon to Mr. Merlo.

9. On Februat!  6,  1983, pet i t loner met wlth Mr. MerLo and Mr. Saeso at

the corporat ionrs premises. At that t imer pet i t loner executed a deed to hLs

home transferring title to the property over to Mr. Sasso. Later that sane

day, petltloner met once agaln with Mr. Merl-o and Mr. Sasso along with !tr. DiVirgllto

at Mr. Merl-ors off lces in Rochester.  At that meetingr pet l t loner t tas advlsed

that he no J-onger had any authority to act on behalf of the corporation.

Petltlonerrs relationshlp wlth the corporatlon ceased at that polnt and he

subsequently (approxlmately two weeks later) galned enployment elsewhere.

10. The corporat ion apparent ly ceased operat lons as of February 11'  1983.

11. Petltloner contended that the corporation had done very 1-1ttLe buslness

from January 1983 through the time of hts sudden deParture.

L2. Petitloner further contended that both the answer of the Audit Dlvl.slon

and the notl-ce of determlnatLon were untimely. Sald answer ltas dated and

received by petltloner approxlmately slx months subseguent to the fll lng of hts

perfected pet i t lon.

13. Flnally, at hearLng petitloner obJected to the admlssion lnto the

record subsequent to the close of the hearl.ng of an affldavlt offered by the

Audlt Dlvislon. Petittoner objected on the grounds of surprlse and lnabLltty

to react. At hearing, the Hearing 0fficer gave petltl-oner the opportunlty to

coment upon the affidavit in his brlef .



'5-

14. Durlng the period at issue, Vallery Chevrolet/Oldsnobl.le, Inc. was

required to file its sales tax returns on a part-quarterLy or monthly basls.

The return for January 1983 was due on February 20, 1983, and the return for

February 1983 was due on llarch 20, 1983.

CONCLUSIONS OF LAW

A. That inasmuch as no sales tax returns were flled for the perl.od at

issue, the notlce of determinatLon issued on December 2O, 1983 was issued to

petLtloner withln the perlod of l-lmitations set forth in section LL47 (b) of the

Tax Law.

B. That the late fll-ing of the Audlt Divlsionrs answer constituted

harmless error to Petl-tloner (see Petition of George sDanos, state Tax conmlsslon'

June 15, 1984).  I t  ls noted that at  no t ime did pet l t ioner br ing a motion to

the Conmission to default the Audit Dlvlslon because of the lateness of its

ansrrer. The record does not reveal any obJectlon made by petitloner regarding

thls lssue to either the Audit Divistonrs representatlve or to the Couml.eelon

prior to hearing.

C. That, with respect to the admlssion of the Audlt Dlvisionts affidavlt

lnto the hearing record subsequent to the hearing, in vlew of petitlonerfs

opportunlty to respond to the statements made Ln the affidavlt ln hLs brief

(Findtng of Fact rr l3rr) ,  the aff idavi t  was properly receLved ln evldence.

D. That sect lon 1138(a) (1) of  the Tax Law provldes, ln pert inent Part ,

that rr( i ) f  a return reguired by [Art lc le 28] ls not f l led'  or Lf  a return when

fll-ed ls lncorrect or insufflclent, the amount of tax due shall- be determlned...

from such Lnformatl-on as may be avallabl-e. If necessary, the tax may be

estimated on the basis of external indices, such as stock on hand, purchases,

rental  paid, number of rooms, locat lon, scal-e of rents or charges.. . l  number of
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employees or other factors.rr A prlor sales and use tax return of a taxpayer ls

an external lndex and may properly be used to determlne the amount of tax due

(see Matter of John lvel l ,  Off lcer of Gourmart Amsterdan Corp.,  State Tax

Commission, November 7, 1985). Accordingly, the Audit Divlslon reasonably

determLned the saLes tax liablJ-lty of Vall-ery Chevrolet/Oldsnoblle' Inc. from

such lnformatlon as was avallable.

E. That sect lon 1131(1) of the Tax Law, as ln effect dur lng the period ln

issue, defines "persons requlred to coLlect taxrr under ArticLe 28 as lncLudl.ng,

inter al la:

t'[A]ny officer or employee of a corporation or of a dissolved corporatlon
who as such offlcer or enployee is under a duty to act for such
corporation in complylng wlth any requirement of thls artLclett.

F. That sectlon 1133(a) of the Tax Law imposes personal ]-labtLlty upon

such |tpersons required to collect taxfr for |tthe tax imposed, collected or

required to be col-l-ected" under ArtlcLe 28.

G. That in view of Flndings of Fact tt4tt through ttgtt, petitloner was a

person required to collect the tax lmposed herein untll hls final- contact rtlth

the corporation on Februar! 6, 1983. That petitloner was a responslble offlcer

of the corporatlon until- January 31, 1983 was not disputed by petltloner. As

to the flnal- week of petitionerrs involvement wlth the corporatlon, while

petitl.oner relinqulshed his stock ln the corporatlon on Wednesday, February 2,

1983, he retained his status as presldent, hls authorlty to sign checks on the

corporationfs behaLf and his authorlty to run the corporation on a day-to-day

basls until Sunday, February 6, l9S3 (Eg Vogel v. New York State Department of

Taxation and Finance, 98 Mlsc 2d, 222, 225). The Audit Division therefore

properly assessed petltLoner for sales taxes found due from January 1, 1983

through February 6, 1983. The Audit Divlstonr though, lmproperly asserted tax
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due from petltioner subsequent to February 6, 1983. The Audlt Dlvislon ls,

therefore, hereby dlrected to nodlfy the notice of determlnatlon hereln so as

to apportion petltlonerrs llabil,ity to refl-ect hls separatlon from the

corporat ion as of February 6, 1983.

H. That pet i t loner 's l - iabi lLty pursuant to sect ion 1133(a) of the Tax Law

ts unaffected by the fact that he terminated hls relatlonship wtth the corporatlon

prlor to the due date of the corporationrs sales tax returns for January and

February of 1983. As a |tperson regulred to coll-ect taxrr pursuant to sectlon

1131(f) of the Tax Law, petl-tLoner rilas under an obl-lgation to collect and remlt

saLd tax as rr trustee for and on account of the state.t t  (Tax Law $1132[a].)  Ae

a trustee, petltionerrs duty and 11ab1Lity arose at the tine the tax ltas

required to be collected, that is, at the tlme of sale and not at the tLme the

corporat lonrs sales tax return was due (see Matter of H. G. Jensen, State Tax

Commlssion, November 9, 1984 and Matter of the Estate ol_ Ige__Eg!a, State Tax

Conmlssion, May 20, 1983 lConrnlssion sustained responsible officer assessuents

notwithstanding terminatLon of responslble officerts relatlonship prLor to due

date of corporat lonrs sales tax returns];  cf .  Boldlng v.  UgltedJl tates, 565 F2d

663,669;  Seaton v.  Unl ted States,254 F Supp 161,  162;  hgg-11- !g, ,239 E

Supp 911, 912).  Pet i t ionerrs content lon that hls obl lgatLon arose upon the due

date of the return is erroneous; the due date of the return merely constltuted

the final date upon which the obLlgation could have been dlscharged wLthout

penalty or Lnterest belng lmposed. The language of 20 NYCRR 533.3(b), whtch

provides that the returns ln questlon must be filed "oo g, before the 20th day

of the month fol-J-owlng the month f or which the tax was duerr (emphasls suPpl-led),

cJ-earJ-y shows that the duty to pay the tax arose prlor to the final date upon
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which the returns were to be ftled and tax pald (cf. Seaton v. Uolted States,

.  l ,  L 6 2 ) .

I. That the evidence presented heretn does not lrarrant canceLl-atioo or

abatement of the penal-ty lnposed by the Audit Dlvlsl.on.

J. That the petltLon of Sanuel Vallerlanl, lndlvl.dually as an offl.cer of

Vallery Chevrolet/oldsnoblle, Inc., is granted to the extent lndlcated ln

Concluslon of Law rrGrr, and the Audit Divlsion le hereby directed to nodlfy the

Notlce of DetermLnatlon and Demand for Paynent of Sales and Use Taxes Due, ag

amended at hearLog (ftndlng of Fact tt3"), Ln accordance therewith; aod except

aa ao granted, the petltloo is ln all respects denled and, except as so nodified,

the Notlce of Determlaatlon and Demand for Paynent of Sales and Uee Taxes Due,

as ameaded at heartng, ls ln all respects sustal"ned.

DATED: ALbany, New York STATE TN( COMMISSION

Nov 1 41980
PRESIDENT


