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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtl.on :
o f

Un lon  Por t  G lass  Co. ,  Inc .  :

for Revislon of a Determl.natl.on or for Refund of i
SaLes and Use Taxes under ArtLcles 28 and 29 of
the Tax Law for the Period June 1, 1978 through :
February 28, 1982.

o f :
Concord Metal Store Front Co., Inc. AFFIDAVIT OF MAILING

for Revislon of a Det,ermlnatlon or for Refund of 
:

Sales and Use Taxes under Artlcles 28 and 29 of :
the Tax Law for the Perlod June 1, 1978 through
May 3 f ,  L982.  :

In the Matter of the Petitl"on :
o f

UnLon Port  Steel Sash Sales, Inc. :

for Revl"sion of a Determinatton or for Refund of :
Sales and Use Taxes under Artl-cles 28 and 29 of
the Tax Law for the Perlod June I, 1978 through :
May 31 ,  1982.

:

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being du1-y sworn, deposes and says that
he/she ls an employee of the State Tax Comisslon, that he/ehe le over 18 yearg
of age, and that on the 28th day of January, 1986, he/she served the withln
not l ,ce of Decisl"on by cert l f ted mal l  upon Union Port  Steel Sash Sales, Inc.,
the petltloner ln the withln proceedtng, by encloslng a true coPy thereof ln a
securely sealed postpald rrrapper addressed ae follolts:

Union Port  Steel Sash Sales, Inc.
1003 Llberty Ave.
Brooklyn, NY 11208

and by depositlng slrme enclosed ln a postpald properly addressed wrapper in a
post offlce under the exclustve care and custody of the United Statee Postal
Servlce wlthin the State of New York.
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Afftdavlt of Malltng

That deponent further says
herel"n and chat the address set
of the pet l t loner.

Sworn to before ne thls
28th day of January, 1986.

lster oatTi's
pursuant to Tax Law sect ion L74

addressee ls the petitioner
wrapper ls the last knorm addrees

that the sald
forth on said



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtion
o f

Unl"on Port  Gl-ass Co.,  Inc.

for Revlsion of a Deternlnatlon or for Refund of
Sales and Use Taxes under ArtLcles 28 and 29 of
the Tax Law for the Perlod June 1, 1978 through
February 28, 1982,

In the Matter of the Petltlon
o f

Concord Metal  Store Front Qe.,  Inc.

for Revlslon of a DetermLnatlon or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 ot.
the Tax Law for the Perlod June 1, 1978 through
May 31 ,  1982.  '

AFFIDAVIT OF MAILING

In the Macter of the Petltion
o f

Union Port  Steel Sash Sales, Inc.

for Revision of a Determlnatlon or for Refund of
Sales and Use Taxes under Artl,cles 28 and 29 of
the Tax Law for the Perlod June 1, 1978 through
M a y  3 l ,  L 9 8 2 .

State of New York :

County of Albany :

David Parchuck/Connte Hagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthin notlce
of Decislon by cert i f led mai l  upon Isaac Sternheimr the repreaentat ive of the
petl-tloners in the wlthln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaLd wrapper addressed as fol lows:

Isaac Sternheim
Isaac Sternheln & Co.
5612 18 th  Ave.
Brooklyn, NY 11204

and by deposl-tlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.
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Affldavlt of Maillng

That deponent further says that the sald addressee ls the representatlve
of the petlttoner herein and that the address set forth on said lrrapper l-s the
last known address of the representatl-ve of the petitioner.

Sworn to before me thls
28th day of January, 1986.

pursuant to Tax
zed to ter d-aths

sec t lon  I74



S T A T E  O F  N E I . T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, 1986

Concord l" letal Store Front Co., Inc.
1003 Liberty Ave.
Brooklyn, NY 11208

Gent,lemen:

Please take notlce of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revlew at the admlnl"stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revLelt an
adverse declsion by the State Tax Conmission may be lnstltuted only under
Artlcle 78 of the Civlt Practlce Law and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany Countyr within 4 nonths fron the
date of this not ice.

Ingulrles concerning the computatlon of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Fl,nance
Law Bureau - Litlgatlon Unlt
Bullding /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petltioner I s Representative
Isaac Sternheim
Isaac Sternhelm & Co.
5 6 1 2  1 8 t h  A v e .
Brooklyn, NY 11204
Taxing Bureauts Representative

c c :



STATE OF

STATB TA)(

NEW YORK

COMMISSION

In the Matter of the Petltlon
o f

Unlon Port  Glass Co.,  Inc,

for Revlsl-on of a Determluatton or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Period June 1, 1978 through
February 28, 1982.

In the Matter of the Petl"tlon
o f

Concord Meta1 Store Front Co.,  Inc.

for Revlsion of a Determinatlon or for Refund of
SaLes and Use Taxes under ArtLcles 28 and 29 of
the Tax Law for the Period June I, 1978 through
M a y  3 1 ,  1 9 8 2 .

AFFIDAVIT OF MAILING

In the Matter of the Petltlon
o f

Unlon Port  Steel Sash Sales, Inc.

for Revlslon of a DetermLnatton or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Period June 1 ' 1.978 through
lIay 31 , 1.982 .

State of New York

County of Albany

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says chat
he/she is an employee of the Stace Tax Commlsslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthin
not ice of Decisl-on by cert l f l -ed maLl upon Concord Metal  Store Front Co.,  Inc.,
the petlttoner ln the nLthln proceedlng, by encloslng a true coPy thereof ln a
securely sealed postpaid wrapper addressed as fol-lows:

Concord Metal Store Front
1003 Liberty Ave.
Brooklyn' NY 11208

and by depositlng same enclosed
post office under the exclusive
Servlce wlthln the State of New

Inc .

l-n a postpaid properly
care and custody of the
York.

addressed wrapper 1n a
Unlted Stateg Postal
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Affidavlt of Maillng

That deponent further says
hereln and that the address set
of the pet,l-tioner.

sworn to before me thls
28th day of January, 1985.

rhat the
forth on

said addreasee
said wrapper is

ls the petl"tioner
the laet known addrese

pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 28, 1986

Union Por t  Glass Co. ,  Inc.
1003 Llberty Ave.
Brooklyn, NY 7L208

Gent,lemen:

P ] . e a s e t a k e n o t i c e o f t h e D e c 1 s i o n o f t h e S t a t e T a x C o m r n l - s s i o n e n c 1 o s e d
herewlth.

You have now exhausted your rlght of review at the adrninlstratlve level. l
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding l"n court to revlelr en
adverse declston by the State Tax Connl"sslon nay be Lnstituted only under
Artlcle 78 of the Ctvll Practice Law and Rulesr and must be comenced in thet
Supreme Court of the State of New York, Albany Countyr wlthtn 4 months from the
date of this not lce.

Inquirles concernlng the computation of tax due or refund al-l-owed in accorda{rce
wl"th thls decLsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lttlgatlon Unlt
Butldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very ttuly yours,

STATE TAX COMMISSION

cc: Pet l t lonerts Representat lve
Isaac Sternheim
Isaac Sternheln & Co.
5612 18 th  Ave.
Brooklyn, NY 11204
Taxing Bureaurs Representatl-ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Un lon  Por t  G lass  Co. ,  Inc .

for Revlsion of a Deternl"nat,ion or for Refund of
Sales and Use Taxes under ArtLcles 28 and 29 of
the Tax Law for the Period June 1, 1978 through
February 28, L982.

In the Matter of the Petltlon
o f

Concord Metal  Store Front ge.,  Inc. AFTIDAVIT OF MAILING

for Revislon of a Determinatlon or for Refund of
SaLes and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod June 1, 1978 through
lAay 31 , L982.

In the Matter of the Petition
o f

Union Port ,  Steel Sash Sales, Inc.

for Revlsion of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod June 1, 1978 through
May 31 ,  1982.

State of New York :
s 9 .  :

County of Albany :

Davld Parchuck/Connle llagelund, belng dul,y sworn, deposes and says that
he/she is an enployee of the State Tax Conrmlsslon, that he/she ls over 18 yeara
of age, and that on the 28th day of January, 1986, he/ehe served the withLn
not lce of Declsion by cert t f led mai l  upon Unlon Port ,  Glass Co.,  I t tc. ,  the
petitioner ln the wlthin proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpald lrapper addressed as foLlows:

Unl-on Port Glass Co . , Inc.
1003 Llberty Ave.
Brooklyn, NY 11208

and by depositlng sane enclosed in a postpald properly addreesed wrapper Ln a
post offlce under the excluslve care and custody of the United States Postal
Servl-ce wlthln the State of New York.
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Affldavl"t of Malllng

That deponent further says
hereln and that the address set
of the petLtr"oner.

Sworn to before ne this
28th day of January, 1986.

addreseee l-s the petltloner
lrrapper ls the last knordn addrees

that the said
forth on gaid

i {zed to a nister oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, f986

Unlon Port  Steel Sash Sales, Inc.
1003 Liberty Ave.
Brooklyn, NY 11208

Gentlemen:

Please take notice of the Decision of the State Tax Coumlssion enclosed
herewlth.

You have now exhausted your rtght of review at the admlnlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revtew an
adverse decisl"on by the State 1"; f,ernmisslon may be instituted only under
Article 78 of the Clvtt Practl-ce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countlr wl,thl,n 4 months fron the
date of thls not ice.

Inquirles concerntng the conputatl-on of tax due or refund aLlowed ln accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lltlgatlon Unlt
Butldlng /i9, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t l -onerrs Representattve
Isaac Sternheim
Isaac Sternhelm & Co.
5612 18 th  Ave.
Brooklyn, NY 11204
Taxtng Bureauf s Representat,ive



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion

of

UNION PORT GLASS CO., INC.

for Revlsion of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perlod June 1, L978
through February 28, 1982.

In the Matter of the Pet l t lon

o f

coNcoRD METAL STORE FRONT C0., rNC.

for RevLslon of a Determinatl-on or for Refund
of Sal-es and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Period June 1, L978
through May 3I,  1982.

In the Matter of the Pet i t ion

of

UNION'PORT STEEL SASH SALES, INC.
\

for Revlslon of a Deteruination or for Refund
of Sales and Uee Taxes under ArtLcles 28 and
of the Tax Law for the Perlod June l, L978
through_ May 31, L982.

29

DECISION

, o

Peti t loners, Unlon Port  Glass Co.,  Inc.,  Concord Metal  Store Front Co.,

Inc. and Unlon Port  Steel Sash Sales, Inc. 1003-1017 Liberty Avenue' Brooklyn'

New York 11208, fiJ.ed petitlons for revislon of a deteruinatl.on or for refund

of sal-es and use taxes under Artlcles 28 and 29 of. the Tax Law for the period

June I ,  1978 through May 31, 1982. (Fi l -e Nos. 41169, 476L0, 4LL92, 47609' 49109

a n d  4 1 1 6 8 ) .
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A consol-idated hearing was held before Frank A. Landers, Hearlng Offlcer'

at the offices of the State Tax Conmission, Two World Trade Center, New York,

New York on June 6, 1985 at 10:00 A.M., with al l  br lefs to be subnlt ted by

August 8, 1985. Pet l t ioners appeared by Isaac Sternhelm, C.P.A. The Audit

Dlvls lon appeared by John P. Dugan, Esq. (Mark F. VoLk, Esq.,  of  counsel-) .

ISSUES

I. Wtrether the Audlt Dlvlslon properJ-y determLned that petitloners ltere

liabl-e for additlonal saLes and use taxes for the periods at issue.

II. Whether the notices of deternlnatl.on and demand for paSruent of sales

and use taxes due were jurisdictlonally defective slnce they were issued

(nalled) approxinately nineteen (19) days prlor to the date lndlcated thereon.

FINDINGS OF FACT

1. Durl.ng the perlod at lssue, the petitioners herein, Unlon Port Glass

Co.,  Inc. ( t tunlon Port  Glasstt) ,  Concord Metal  Store Front Co.,  Inc. ( t tConcord

Metal")  and Unlon Port  SteeL Sash Sales, Inc. ( t tUnlon Port  Steelt t )  were contractors.

Union Port Glass installed glass and performed gJ-azlng servlces, Concord Metal

lnstalled aluminum store fronts and Union Port Steet was engaged ln the erectlon

of structural steel. Concord Metal and Unlon Port Steel were subsldLarles of

UnLon Port Glass. A11 sal-es lrere recorded and involced by Unlon Port Glass and

allocated to each company based on the work performed. A11 jobs were perfor:ned

by one or any combination of the three companLes. Each company malntained a

separate set of books and records.

2. a) 0n Decenber 1, 1982, the Audit Dlvlsion issued to Unlon Port Glaes

two notices of determlnatl.on and demand for payment of sales and use taxee due.

Nottce nunber 582I2204O2K, dated December 20, 1982, assessed additLonal- sales

and use taxes  o f  $80,60 I .76"  p lus  in te res t  o f  $22,383.83 ,  fo r  a  to ta l  o f
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$1021985.59 for the period June l ,  L978 through November 30, 1981. Not ice

number 582L220398K, dated December 20, L982, assessed additLonal- sales and use

taxes  o f  $4 ,996.46 ,  p lus  in te res t  o f  $508.19 ,  fo r  a  to ta l -  o f  $51504.65  fo r  the

perlod ended February 28, L982.

b) On December 1, L982, the Audlt Dlvislon issued to Concord Metal a

Notlce of Determinatlon and Demand for Paynent of Sales and Use Ta:res Due (No.

582L220400K), dated Decembet 20, L982, assesslng addl-tional eales and use taxes

of  $54r23L.91 ,  p lus  ln te res t  o f  $10,654.95 ,  fo r  a  to ta l -  o f  $641886.86  fo r  the

perlod June 1, 1978 through May 31, L982.

c) On Decenber 1, L982, the Audit Dlvlslon lssued to Union Port Steel

a Notlce of Determination and Demand for Payment of Sales and Use Taxes Due

(No. 582122040IK), dated Decenber 20, 1982, assesslng addltlonal sales and use

taxes  o f  $4rL97.50 ,  p lus  ln te res t  o f  $848.03 ,  fo r  a  to ta l  o f  $5 ,045.63  fo r  the

period June 1, 1978 through May 31, L982.

3. The assessments were predlcated on the conduct of a fleLd audit by the

Audlt Dlvision whlch at this polnt in time had not yet been completed. However,

the inpending expiration of the perlod for assessment of additlonal tax, as

described in Flndlng of Fact tt4tt, belolr, necessltated the issuance of the

not ices .

4. a) On July 30 and December 7, 1981 and on May 7 and August 30, L982

Unlon Port Glass, by signature of an officer, executed conaents extendlng the

period of l-lnltations for assessment of salee and use taxes under Artlcles 28

and 29 of the Tax Law. The last consent extended the perlod June l, L978

through August 31, L979 to Decenber 20, 1982.

b) On June 7 and August 30, 1982, Concord Metal, by slgnature of an

offlcer, executed consents extending the period of llnitatlons for asseesment
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of sal-es and use taxes under Articles 28 and 29 of. the Tax Law. The last

consent extended the period June 1, 1978 through May 31, 1980 to December 20'

1982.

c) 0n June 7 and. August 31, 1982, Union Port Steel, bI slgnature of

an offLcer, executed consents extending the perlod of llnitations for assessnent

of sales and use taxes under Artlcles 28 and 29 of the Tax Law. The last

consent extended the perlod June l, 1"978 through May 31, 1980 to December 20'

1982.

5, Eaeh of the petitloners flled a tlnely petitlon for a hearing to review

the not lce or not lces lndlcated ln Findings of Fact 2(a) ,  (b) and (c),  above.

6. Upon completion of the fteLd audlt, the Audit Dlvlslon made the

f ol-lowing adjustnents :

(a) on Septenber 2O, 1983, a Not lce of Deternlnat ion and
Demand for Payment of Sales and Use Taxes Due was issued to
Union Port  GLass assesslng sal-es and use taxes of $23r64L.32,
p lus  in te res t  o f  $6 ,604.01 ,  fo r  a  to ta l  o f  $30,245.33  fo r
the period June 1, 1980 through February 28, 1982. This
Notice was in addltion to NotLce numbers 58212204O2K and
582L220398K issued December l, 1982. The Audlt DlvlsLon
aLso found addittonal sales and use taxes to be due for the
perlod June 1, 1978 through May 31, 1980' however,  the
statute of l ln i tat lons had expired for thls perlod.

(b) On January 2, 1984, a Notlce of Assessment Revlew nas
lssued to UnLon Port Glass reducLng Notlce number 582L2204O2K
f r o n  $ 8 0 , 6 0 f . 0 7  r o  $ 7 9 , 3 6 0 . 0 7 .

(c) On September 20, 1983 a Notice of Determinatlon and
Demand for Paynent of Sales and Use Taxes Due was issued to
Concord Metal  assesslng sales and use taxes of $34 r79L.86,
p l u s  i n t e r e s t  o f  $ 8 , 2 2 7 . 8 9 ,  f o r  a  t o t a l  o f  $ 4 3 , 0 1 9 . 7 5  f o t
the period June 1, 1980 through May 31, L982. ThLs Notice
was in additlon to Notice number 582I220400K issued December 1,
L982. The Audit Dlvl-slon also found addltional sales and
use taxes to be due for the perlod June l ,  1978 through
May 31, 1980, however,  the statute of l ln l tat ions had
expired for thls perlod.

(d) On November 20, 1983 a Notlce of Determlnation and
Demand for Payment of Sales and Use Taxes Due was issued to
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Concord Mctal  Asscsslng sales and use taxes of $507'60'
p lus  ln te ree t  o f  $150,16 ,  fo r  a  to taL  o f  $657.76 ,  fo r  the
perlod ended May 31, 1981. This Not lce was Ln addit lon to
Notlce numbers 582L22O400K and S830920416K.

(e) On January 3, L984, a Notlce of Assessment Rcvicrt was
issued to Unlon Port Stecl rcducing Notlce numbcr 582L22040LK
f r o n  $ 4 , L 9 7 . 6 0  t o  $ 4 6 6 . 1 5 .

7. PetLtioners Union Port GLass and Concord Metal fllcd tlncly pctltlons

for a hearlng to revlew the notlces lndicated ln Flndlngs of Fact 6(a), (c) and

(d) ,  above.

8. Pursuant to pet l t ionerst pcrfccted pet l t lons, pett t loncrsr poeit ion ls

that the Audit Dlvlslon dld not follow proper procedurce and guldellnca ln

naklng thelr determlnatlon. Petitionersf furthcr maLntain that thcy dld not

agree to the test pertod method of audLt and that the audltor should have

examlned lnvoices for the entlre audlt pcrlod.

9. (a) The salcs tax examlner rcvLewed the sales tax payable account of

Unlon Port Gl-ass for the audlt pcrlod and found that thls pctl.tLoncr did not

remit  sales taxes of $29,432.80. ThLs anount nas assessed.

(b) The examiner next revlewcd nontaxablc salcs for thc test pcrlod

December 1, 1980 through February 28, 1981 and dLsal- lowcd $51449.00 of said

sa1cs. Thls anount reprcscnted a percentage of crror of .712 whlch when

applled to nontaxable salcs reported for the audlt pcrlod rcsulted ln total

dlsallowed nontaxable sales of $61 1722.00. Thc examlncr rcvlewcd taxable ealcs

for the salne test pcrlod and found that taxablc sales per cash recelpts exceedcd

taxabl-e sales reported by $S 1254.00. 0f this amount,  $51107.00 wae duc to a

postlng error and, therefore, lras treatcd as an isolatcd transactlon (not

considered ln dcternlnlng a pcrcentage of crror).  The balance of $147.00

($5,254.00  -  $5 ,107.00)  was app l led  to  to ta l  taxab lc  sa les  rcpor tcd  o f  $20,183.00

and resulted in a percentage of error of .722. Thls pcrccntage was applied to
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taxable sales reported for the audit  per lod of $292,049.00 to determlne an

Lncrease in  taxab le  saLes  o f  $2 ,107.00 .  Add i t tona l  taxab le  sa les  o f  $68,936.00

($6I ,722.00  +  $5 ,107.00  +  $2 ,107.00)  were  added to  taxab l -e  sa les  repor ted  o f

$249,384.00 to determlne audlted taxabl-e sales of $318,320.00 and sales tax due

of  $25r798.38 .  The pe t l t loner  repor t ,ed  sa les  tax  o f  $20,665.05 ,  resu l t lng  ln

addlt ionaL sales tax due. of $5,133.33. This anount l ras assessed. I t  ehould be

noted that the results of the taxable ratlo tests apply to all- three petLtioners;

however, since al-l sales ltrere reported by petitioner Unlon Port Glaes' the

additional taxes lrere assessed only agal.nst sald petitioner.

(c) The examlner then reviewed material purchases of Union Port Glass

for the perlod December 1, 1980 through Februaxy 28, 1981 and found that tax

nas not paid on purchases total lng $104,016.00 and that tax wae paLd ou purchasee

total lng $5r256.00. The examlner computed sales for which purchases l tere tax

exempt of $1,6661654.00 (dlsal lowed nontaxable sales of $44,249.00, taxable sales

tncrease o f  $7r2L4.00 ,  taxab le  sa les  repor ted  o f  $179,2L7.00 ,  and sa les  to

exempt organlzat ions and out-of-state sales of $1,435'974.00).  The Pet l t loner

was unable to provide adequate data to determlne the cost of materlals per Job.

Therefore, the examiner computed the relatlonshlp of materlal purchases to

sales per booke. Mater lal  costs represented 15.432 of sales. Thls Percentage

was appl led to the total  sal-es of $1,666,654.00 for which purchaees are tax

exempt and resulted ln tax cxempt purchases of $255r665.00. Mater lal  purchaees

for the audlt  per iod totaled $1,387 rL22.0O. Mater ial  purchases subJect to uae

t a x  t o t a l e d  $ 1  , 1 2 6 , 2 0 1 . 0 0  f o r  t h e  a u d l - t  p e r l o d  ( $ 1 , 3 8 7 , L 2 2 . 0 0  -  $ 2 5 5 , 6 6 5 . 0 0  +

$51256.00).  Pr ior to complet lon of the audit ,  Not lce number S82L22O4O2K wae

lssued to pet i t ioner (see Flnding of Fact "2(a)t ' )  assessing mater ial  purchascs

of $644,277.00. Due to the expiratLon of the statute of l ln l tat ions, the
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pet i t loner,  at  that polnt in t iner could not be assessed for per iods pr lor to

June I ,  1980. Therefore, the pet i t ioner nas only assessed for mater ial  purchases

to ta l ing  $900,138.00  fo r  use  taxes  due o f  $72,358.82 .

(d) The exaniner reviewed expense purchases for the perlod December I,

1980 through Februaty 28, 1981 and found that tax waa not pald on $468.15 of

these purchases. Thls amount was for a specLfic supplier and a detalLed

examination nas performed for the perlod June 1, L978 through May 31' 1981

result ing in expense purchases subJect to use tax of $8r167.94. For the perlod

June 1, 1981 through February 28, 1982 the examiner deternlned a percentage of

er ro r  o f  18 .2352 ($468.15  purchases  sub jec t  to  use  tax  tn  tes t  per lod  to  $2 '567.35

total  purchases for test per lod).  This percentage was appl led to purchases for

the June 1, 1981 to February 28, 1982 period reeult ing in expense purchases

subject to use tax of $2,57L.27, Expense purchaees subject to uae tax for the

audlt  per iod totaled $10,736.12 wlth a use tax due thereon of $863,82, Thl-s

amount was assessed.

(e) Flxed asset purchases lrere examined in detail for the audlt perlod.

The examlner found that tax was not pald on purchases totaLing $2'613.40 wlth a

tax due thereon of $209.08. Thl"s amount \ras assessed.

(f) The totaL amount assessed against Unlon Port Glass as a resuLt of

the  above was $107,997.85 .

10. (a) The examlner receLved materl"al purehases of petitioner Concord

Metal  for the perlod December 1, 1980 through February 28,1981 and found that

tax was not paid on mater laL purchases total ing $771301.00 and that tax was paid

on purchases total ing $70,956.00. Since adequate data was not made avalLablc to

determine the cost of rnaterial purchases used to perform jobs, a comparlson waB

made of materlal purchases per books to the totaL sales per books for the perlod
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June 1, L978 through February 28, L982. Mater ial  coats repreaentcd 41,L4LZ of

sales. Thls percentage was applled to the totaL sales for whlch purchases wcrc

tax exempt of $920,282.00 and resulted ln tax exempt purchasee of $378r613.00.

Material purchases for the period June 1, L978 through May 31, L982 totalcd

$2,O74,438.00. Matcr ial  purchases subJect to use tax totaled $1 16241869.0O

(total  purchascs of $2 r0741438.00 mtnus $378,613.00 of tax cxempt purchaecs,

mlnus purchases tax paid per test of  $701956.00).  Pr lor to complet lon of thc

audlt, Notlce number 582L22O400K was lssued to pctltioner (scc Flndlng of Fact

"2(b)t ' )  assessing materLal purchases of $655r275,00. Duc to explrat l .on of the

statute of l-inltatlon, the petltloner, at that polnt tn tlme, could not bc

assessed for per lods pr ior to June 1, 1980. Thereforc, thc pet i tLoner waa

assessed only for mater ial  purchases total lng $1r090r106.00 for uae tax duc of

$ 8 8 , r 4 2 . 6 7 .

(b) Factory expense purchases were rcvlewed for the entlre audit

per lod and resulted in purchascs subject to use tax of $14r662.00. Auto expcnse

purchases subJect to use tax totaled $2L2.86 for the tcst per lod Dcccnber 1, f980

through February 28, 1981. This amount was appllcd to the total tested rcsultlng

ln a percentage of error of 8.297". Thls percentage was applled to thc total

auto expenses for the audlt perlod and resulted ln auto expenscs subJcct to use tax

o t  $2 ,639.00 .  Expense purchases  sub jec t  to  usc  tax  to ta led  $17,301.00  w l th  a  uac

tax due thereon of $t ,388.70. Thl.s amount l ras assesscd.

(c) The total amount asscsscd againet Concord Mctal as a result of

the  above was $89,531.37 .

11. (a) The examincr reviewed the sales tax payable anount of. pctltioner

Unlon Port Steel for the audlt pcrlod and found that thls pctltloner dl.d not

remlt  sales taxes of $109.61. This anount l ras assessed.
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(b) The exaniner revlewed material purchases for the perlod June 1,

1978 through May 31, 1982 and found that tax l tas not paid on $62'429.10 of

these purchases. Slnce adeguate data was not made avallable to deternine the

cost of purchases used to perforn contracting Jobs, a comparlsol was made of

materLal purchases per books to the total saLes per books for the audit perlod.

Mater iaL costs represented, 25.66f l  of  sales for the perLod June l ,  1978 through

May 31, 1980 and 55.537 for the period June 1, 1980 through May 31, L982. (Two

percentages were found because both purchases and sales increased greatly

durlng the later period). These percentages were applled to the sal-es for

which purchases lrere tax exempt of $153,46I.00 (as suppl ied by pet l t ioner) and

resulted in tax exempt purchases of $57r342.O0. Mater lal  purchases subJect to

use tax totaled $5,087.10 (purchases where tax waa not paid of $62'429.10 nlnus

tax exempt purchases of f i57,342.00) wlth tax due thereon of $356.54. PrLor to

compl-etion of the audltr Notice number 582L220401K was issued to petltloner

(see Findlng of Fact r '2(c)")  assesslng mater laL purchases of $52,470.00.

Therefore an adjustment was made to reflect the above flndlngs (see Finding of

Fact rr6 (e) ")  .

(c) The total amount due from Union Port Steel as a result of the

above was $466.15 .

12. That hrith the exceptlon of the tax determLned to be due on the coet of

materlal-s used to perform jobs, the petitloners malntalned complete and adequate

books and records from whlch thel,r exact tax liablllty could have been determined.

The petitioners did not agree to the use of a test perlod to deternine thelr

saLes or use tax l iabl l l ty.



-10-

CONCLUSIONS OF LAW

A. That the notlces of dcternlnatLon and denand for paynent of salcs and

use taxes duc were not jurlsdLctionally defectlve nerely because they werc

lssued (nalled) nLneteen days prl.or to the datc lndlcatcd thcrcon. Scctlon

LI47 of the Tax Law provl.des, ln pcrtlnent part, that any pcrlod of tLnc whlch

is deternined accordlng to the provlslons of Artlcle 28 by thc glvlng of notlcc

shall commence to run from the date of nallLng of such notice. The petltloners

tlmely protested the notices at lssuc and, therefore, . it can not be sald thet

the dlfference between the date thc notlcea lrere lssued and the date lndlcatcd

thereon preJudiced or advcrsely affected petLtlonersr poeltton ln th18 matter.

B. That although there is statutory authority for thc uec of a t'tcst

periodtt to detcrmlne the amount of tax due whcn a fLled return ls incorrect or

lnsuff lc ient (Tax Law $1138, subd. [a]) ,  rcsort  to thls ncthod of computtng tax

llablltty must be founded upon an lnsufflciency of record kceplng which nakes

lt vLrtual-Ly lnpossible to verLfy taxable saLes rccelpts and conduct a compl-etc

audit  (c i tat lons onit ted).  (Matter of  Chartair ,  Inc. v.  State Ta:< Com. [65

ADZil 44, 461). ll ith the exception of the tax detcrnLned on material costa,

the petltioners malntalned adequate books and rccords to dctermlne thelr sales

and use tax l lablJ-t ty.  Therefore, the Audtt  Divls ionrs uac of a I ' tcst  per lodt '

method of audl.t nas not proper.

C. That the pet l t lon of Union Port  Glass Co.,  Inc. is granted to thc

extent lndicated ln ConclusLon of Law t'B"; the Audlt DlvLelon ls hereby dl.rccted

to nodlfy the notices of determlnetion and demand for paynent of sales and usc

taxes due lssued December l, 1982 and Septenber 20, 1983 to reflect the taxcg

found due for the test perlod on dlsallowed nontaxable salcs, lncreascd taxablc
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sales and expense purchases (see Findlngs of Fact "9(b) and (d)rt) ;  and that

except as so granted the petition ls denied.

D. That the pet l t ion of Concord Metal  Store Front Co.,  Inc. ls granted to

the extend indlcated in ConcLusion of Law t'Brr; that the Audlt Dtvision ls

hereby directed to nodlfy the notices of deterninatlon and demand for payment

of sales and use taxes due Lssued Decenber l, 1982, Septenber 20' 1983 and

Novenber 20, 1983 to reflect the taxes found due for the test perlod on auto

expense purchasee (see Findlng of Fact rr10(b)t t) ;  and that except as so granted'

the pet l t lon Is denLed.

E. That the pet i t ion of Unlon Port  Steel Sash Sales, Inc. ls denled and

the Notlce of Deternination and Demand for Paynent of Sal-es and Use Taxes Due

lssued December 1, 1982 and revised on January 3, 1984 (see Findlng of Fact

t t6 (e) t ' )  ls sustalned.

DATED: A]-bany' New York STATE TAX COMMISSION

JAN Z 81s86
PRESIDENT


