
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon 3
o f

Wlllian Tool-e :
2075 Sherldan Drlve, Inc.

:
for Redeterminatton of a DeficLency or Revl-elon
of a Det,ermination or Refund of Sales & Use Tax :
under Artlcle 28 e 29 of the Tax Law for the Pertod
LL/3O/78-11/30 /8O.  :

AFFIDAVIT OF MAILING

State of New York :
s 8 .  :

County of A1bany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmiasion, that he/she l"s over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wLthin
not lce of Decisl-on by certLf l"ed maLl upon tr ' l i l l tan Toole,2075 Sheridan Drl-ve,
Inc.r  the pet l t ioner ln the wlthin proceedlng, by encloslng a true copy thereof
in a securely seaLed postpald wrapper addressed as follows:

tJlll lan Toole
2075 Sheridan Drlve, Inc.
83 Brooklane Dr.
Amherst,  NY I422I

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post office under the excLusive care and custody of the UnLted States Postal
Service withln the State of New York.

That deponent further says that the said addressee Ls the petitloner
hereln and that the address set forth on said lrrapper ls the last, knoltn address
of the pet i t loner.

Sworn to before me thts
28th day of January, f986.

Authorlzed to
pursuant to Tax Law sectl.on 174
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Wll-llan Tool-e
2075 Sherldan Drtve, Inc.

for RedetermLnatl"on of a Defictency or Revtslon
of a Determl-nation or Refund of Sales & Use Tax
under ArticLe 28 & 29 of the Tax Law for the
P e r L o d  I I  / 3 0  |  7 8 - 1 I l 3 0 / S 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connie Hagelund, being duly sworn, deposes and saye that
he/she is an employee of the State Tax Comisston, that he/she ls over 18 yearg
of age, and that on the 28th day of January, 1986, he served the wlthln notLce
of Decislon by certlfl"ed mail upon Ralph J. Gregg, the representative of the
petltloner in the wlthln proceeding, by enclostng a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Ralph J. Gregg
Albrecht,  Magul.re,  Heffern & Gregg
2100 Main Place Tower
Buffalo, YY 14202

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wtthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on said ltraPper ls the
last known address of the representatlve of the petltloner.

Sworn to before ne thls
28th day of January, 1986.

Authorlzed to
pursuant to Tax
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January 28, 1986

llll ltan Toole
2075 SherLdan Drlve, Inc.
83 Brooklane Dr.
Amherst,  NY I422L

Dear Mr. Toole:

PLease take notice of the Decislon of the State Tax Conmtsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratlve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedLng ln court to revlelt an
adverse decision by the State Tax Cornrnissl-on nay be lnstltuted onLy under
Article 78 of. the Clvll Pract,lce Law and Rulee, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wtthl-n 4 nonths from the
date of this not, l "ce.

Inqulries concerning the conputation of tax due or refund allowed l"n accordance
with this declsion nay be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Llttgatlon Unit
Bulldlng #9, State Campus
AJ-bany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

cc: Pet l t ionerrs Representat ive
Ralph J. Gregg
Albrecht,  Maguire, Heffern & Gregg
2100 l{atn Place Tower
Buffalo, NY 14202
Taxing Bureaurs Representatlve



STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
:

I^IILLIAM TOOLE

for Revlsion of a Deterninatl,on or for Refund
of Sales and Use Taxes under ArtLcles 28 and. 29 :
of the Tax Law for the Perlod Ended November 30,
1978 and the Perlods Ended November 30, L979 :
through November 30, 1980.

:

DECISION

Peti t loner,  WIJ-Llam Toole, 83 Brooklane Drlve, Amherst,  New York 14221,

flled a petitlon for revisl"on of a determlnatlon or for refund of ealee aud use

taxes under Articles 28 and 29 of the Tax Law for the perlod ended November 30,

1978 and the perlods ended November 30, 1979 through November 30, 1980 (Fll-e

N o .  3 9 5 0 1 ) .

A forrnal hearing was hel-d before James J. Morris, Jr., Hearing OffLcer, at

the offlces of the State Tax Cornml"ssl-on, State Offlce BulJ.dlngr 55 Court

S t ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  3 ,  1985 a t  9 :15  A.M. ,  w l th  a lL  b r le fs  to  be

subnlt ted by June 17, 1985. Pet l- t loner appeared by Ralph J. Gregg' Esq. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq. e of

CounseL) .

ISSUE

I.ltrether the State Tax Conmlssion has Jurlsdlction to conduct an adnlnlstratlve

hearing regarding petitloner, l{il l lam Tooler with respect to his personal llablltty

for penalty and interest on sales taxes due from 2075 Sherldan Drive, Inc., and' lf

so, whether petitloner lras a person responsible for the paynent of such taxes.
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FINDINGS OF FACT

1. 0n June 7, 1982, the Audlt  Divls lon lssued to pet l t loner,  Wll l - lan

Toole, as officer of 2075 Sherl"dan Drive, Inc., a Notice and Demand for Paynent

of Sal-es and Use Taxes Due for the perl.od ended November 30, 1978 and the

perlods ended November 30, 1979 through November 30, 1980, wlth respect to

penalty ln the amount of $1,28L.10 and lnterest ln the amount of $2,349.76

accrued to the date of lssuance of the not ice.

2. The notlce of determlnatlon provided on lts face the followlng

expLanatton as the basls for issuance, together wl,th a detailed breakdown of

the amounts for each of the quarterly perLods at lssue:

"[y]ou are personalLy l lable as a responslble off lcer of,  2O75
Sheridan Drlve Inc. under Sect l"ons 1131(1) and 1133 of the Tax
Law.  t t

PERIOD ENDING TN( DUE PENALTY DUE INTEREST DUE

r r  130178
LL 130179
2129 /80
5 l3 r l 80
8 l3L l80

1 r /30 /80

-0-
-0-
-0-
-0-
-0-
-0-

$1 ,056 .16
23.44
-0-
-0-

201 .50
-0-

$1 ,302 .80
459.16
L59.67
62 .26

337 .43
28.44

3. The above Nottce and Demand l-ssued to petltl-oner stems from assessmentg

lssued against 2075 Sheridan Drlve Inc.r  €ls a result  of  that ent l tyrs fLl ing of

sales and use tax returns for the periods at issue, whLch returns had either no

remittance of the tax shown as due thereon or were fil.ed and pald later than

the due date therefor without paynent of interest and penaLty. ALl salee taxes

as shown due on such returns lrere paid subsequent to the flLlng of said returna.

The only outstanding ltabillty at lssue hereln is interest and penalty.
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4. Pet l t loner is l isted as the corporate secretary of 2075 Sherldan

Drlve, Inc. upon l . ts rrCert l f lcate of Reglstrat lonrr ae a sales and uae tax

vendor.

5. Petit{.oner offered no testimony or other evl.dence in support of the

assertlons ralsed ln his petl-tton, but rather rests hls entlre case upon the

following argumenta: (a) that under the particular factual circumetancee, the

State Tax Comtsslon lacks Jurlsdictlon to det,ermine petitlonerts llabl.J.tty for

the taxes at lssue vla its adnlnlstratlve hearing procedure; and (b) that the

Commissl.on does not have the authority to hoJ-d petltioner personally llable for

penalty and interest owing fron the corporation due to the corporationrs

fallure to tlnely flle and pay sales taxes. A deternlnatLon by thls body

that no adnl"nl,stratlve remedy Lles ln this situatlon woul-d remove a potentLal

obstacle to JudlciaL act ion by pet i t ioner.

6, Pet i t loner submitted proposed "f indlngs of fact" wlth respect to thls

proceedlng whtch have been substantlally incorporated ln Findlngs of Fact 1-3

herein.

CONCTUSIONS OF I,AT

A. That where ae here, correct returns were submltted by the corporate

ent i ty,  this Commisslon is not empowered to determine a petLt ioner 's l labl l l ty

as tta person requlred to collect taxrr for the corporatLonts unpald gales taxes

in an adminlstratl.ve hearing. lMatter of Parsons v. State Tax Comisstonr 34

N.Y.2d 190 (1974);  Matter of  l l i l l ian R. He1l vr Jqate Tax Comtsston, 108

A . D . 2 d  4 8 8  ( T h t r d  D e p t . ,  1 9 8 5 ) 1 .

B. That for the periods herein,

Pert inent Part  provided that:

t'Unpald penalties and interest
collected and enforced ln the
by  th is  a r t i c le . r l

sect lon 1145(a) (3) of  the Tax Law Ln

nay be determined, assessed'
same manncr as the tax lnposed



-4-

Slnce penaLties and lntereat are to be determlned in the same manncr as taxt

and slnce this Conmlssion lacks the authorl.ty to deternlne the petltlonerre

llabillty as a person required to collect tax for the eales taxee clalned due

hereln in an adninLstrative heartng, l-t foLLows that tt l ikewlse lacks the

authority to deternlne a petitlonerrs llablllty as a person requlred to collect

tax fot interest and penaltles ln respeet of such taxes ln l"ts adninlstratl-ve

hearings.

C. That since thl"e Cornrnlsslon does not have the authorlty to determl.ne

pet i t ionerrs l labi l l ty at  an adml.nistratLve hearlng, his pet l t lon ls disnlseed.

DATED: Albany, NY STATE TN( COMMISSION

JAN 2 81986


