
STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
of

Tonawandas Sportsmenrs CLub, Inc.

for Redeterminatlon of a Deficlency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(e) 28 & 29 of the Tax Law for the
Perlod L2 |  L 17 9-8 I  3I  |  82.

That deponent further
hereln and that the address
of the pet i tLoner.

Sworn to before me thls
I4rn. d"ay of November, 1986.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and eeye that
he/she is an employee of the State Tax CounissLon, that he/she le over 18 yeerg
of age, and that on the 14th day of November, 1986, he/she served the wlthln
notlce of Declslon by certlfied maLl upon Tonawandas Sportsmenfs CIub, Inc. the
petltLoner ln the within proceeding, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed ae follows:

Tonawandas Sportements Club, Inc.
5657 Kl l l lan Rd.
N. Tonawanda, NY L4120

and by depositLng same encLosed ln a postpaid properly addressed wrapper tn a
poet office under the excluslve eare and custody of the Unlted States Postal
Service lrlthin the State of New York.

AFFIDAVIT OF MAILING

says that the sald addressee ls the petltloner
set forth on sald wrapper Ls the last knoltn address

ter oat
pursuant to Tax Law sectlon 174



STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
of

Tonawandas Sportsmenrs C1ub, Inc.

for Redetermination of a Deficlency or Revlsion
of a Determinatl-on or Refund of Sales & Use Tax
under Article(s) 28 & 29 of che Tax Law for the
Perlod Lzl I 17 9-8 | 3L | 82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposee and eays that
he/she ie an employee of the State Tax Conmrlgsion, that he/she ls over 18 year8
of ager and that on the 14th day of November, 1986, he served the wlthLn notlce
of Declsion by certlfied ma1l upon Jerome D. Adner, the representatlve of the
petltloner Ln the lrlthln proeeedlng, by enclosing a true copy thereof ln a
securely sealed postpald lrrapper addressed as folLotts:

Jerome D. Adner
Jaeckle, Flelschmann & Mugel
425 Woodland Drive
Orchard Park, NY 14127

and by deposltlng same enclosed Ln a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wl.thin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner hereln and that the address set forth on sald ltrapper le the
last knordn address of the representatlve of the petltloner.

sworn to before me thLs
14th day of November, 1986.

ter oatAuthoriz
to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Novenber 14' 1986

Tonawandas Sportsnenfs CLub, Inc.
5657 Kl l l lan Rd.
N. Tonawanda, NY L4120

GentLemen:

PLease take notice of the Declsl"oo of the State Tax Conmlsston eoclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve lEvel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the Stace Tax Conmlesion may be instttuted only under
Artlcle 78 of the Clvll Practlce Law and RuLes, and must be comenced 1o the
Supreme Court of the State of New Yorkr Albany County, wtthLa 4 monthg from the
date of thls not lce.

Inqul.ries concernlog the couputatlon of tax due or refuad allowed ln accordaoce
wlth this decl"slon nay be addreesed to:

NYS Dept. Taxatlon and FLoance
Audtt Evaluatl.on Bureau
Assessment Revlew Unlt
Bulldlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youre,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representaclve

Petltloner I s Representatlve :
Jerome D. Adner
JaeckLe, Flelschnann & Mugel
425 Woodland Drtve
Orchard Park, NY 14127



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the tlatter of the PetltLon :

o f :

THE TONAhIAIIDAS SPORTSMENTS CLUB, INC. : DECISION

for RevisLon of a Deternlnation or for Refund :
of Sal-es and Use Taxes under Artlcles 28 artd 29
of the Tax Law for the Period December 1, L979 :
through August 31, L982.

:

Petitloner, The Tonawandas Sportsmenrs Club, Inc., 5657 Kllllan Road,

North Tonawanda, New Yotk I4L20, flled a petitlon for revl.slon of a detenmlna-

tion or for a refund of sales and use taxes under Articles 28 and 29 of the Tax

Law for the perLod December 1, 1979 through August 31, f982 (FlLe No. 50520).

A hearlng was held before James J. llorrls, Jr., Hearing Officer' at the

offLces of the State Tax Conrmlsslon, State Offl-ce Bulldingr 65 Court Street,

Buffal-o,  New York, on Januarl  L6, 1986 at L0:45 A.M., wlth aLl br lefs eubnlt ted

by July 16, 1986. Petltloner appeared by Jaeckle, Fleischmann & Mugelr Esqa.

(Jerome D. Adner,  Esq.,  of  counsel) .  The.Audlt  DLvisLon appeared by John P.

Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of  counsel) .

ISSUES

I. Wtrether the Audit Dlvlslonts assessment of additlonal eales and use

taxes based upon a test perlod audlt lras correct.

II. lJhether the Audit Dl-vlsionrs determination and assesament of addltlonal

sales and use taxes on memberst admisslon fees to partlclpatory sportlng events

sponsored by the petltioner were correct.

FINDINGS OF FACT

1. On Decenber 12, 1983, the Audit Dlvlsl.on lssued to petltloner, The

Tonawandas Sportsnenfs Club, Inc. (hereLnafter |tTonawandastt), a Notice of
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Determlnatlon and Demand for Paynent of Sales and Use Taxes Due for the perlod

December 1., 1979 through August 31, 1982 (the ffAudlt Perlodf'). Satd notlce

assessed tax due in the sum of $2I,204.53 pl-us lnterest. Valld consents

extendlng the perlod of lfunltatlon for assessment of sales and use taxee ttere

duly f lJ-ed, extendlng the tine for determlnl.ng tax for the Audtt Perlod.to

Decenber 20, 1983.

2. Tonawandas ls a sportsmenrs club which provides facllltles for trap

and skeet shootlng, sel-ls annnunitlon, organtzes ttshootstt or shootlng natchee

and operates a bar and restaurant,.

3. The assessment wae the result of

buslness operatlons of Tonawandas for the

petltloner had nade errors ln lts expenee

sales in varLous categories and falled to

assets .

an audlt by the Audlt Divlslon of the

Audlt Perlod. It revealed that

account records, onl.tted taxable

pay proper salee tax on caPltal

4. The Audlt Dlvision determined that the records of petltioner' consletlng

of sales tax returns, a cash recelpts Journal, a check dlsbursemente Journal,

purchase invoices and a general l-edger, were lnadequate because only some

purchase lnvolces were avatlable; there nas no substantlatlon for sales recordg,

and there nere no lnvolces for sales.

5. The Audlt Dlvlsion used a teet perlod nethod to estlmate taxee due.

Therefore' a test perlod, the year endlng June 30, L982, was chosen and a

detalled examlnation of the purchase tnvoices was conducted. Sald examLnatlon

dlsclosed $21r500.00 ln purchases on which pet l t loner fal led to pay ProPer

sales taxes at sources. A conpartson of additlonal- taxable purchaaee to total

purchases of $68,306.00 for the test per lod ylelded an error rate of .31602.

Sald error rate was applied to total purchases and resulted ln addltlonal
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taxable purchases of $58r148.33, whlch translated lnto unpald sales tax due on

expense purchases  o f  $4r070.39 .

6. Petltlonerrs records reflected monthly saLes flguree for the audlt

perlod broken down lnto numerous mlscel-laneous categorles. The only taxable

sales reported were the bar and food saLes. These nere accepted by the Audlt

Divlelon. However, other taxabLe categortes lndlcated $241'521.08 ln addittonal

taxable sales whlch yielded addLtlonal tax due of $161906.47. Included ln

these additlonal taxable categories nere membersr duee, lnittatlon fees,

partles, weddlngs, tlmber and membersr admlsslon fees to varlous shootlng

events. Credlts rrrere given for nonmember admlssions.

7. The beer and llquor purchasee lrere examined ln detatl for the mooth of

tlay L982 and a narkup was computed. However, the audlted book markupe were

substantLal-ly sinlLar to petltlonerts markups and therefore the petitlonerrs

flgures were accepted.

8. Capital asset acquisltions were examined for the entire audlt perlod.

It was revealed that sales taxes had not been pald on asset acquLeitione of

$3 ,252.48 ,  y ie ld lng  add l t lona l  tax  due o f  $227.67 .

9. The Tonawandas is a federaLly exenpt, not-for-proflt corporatlon and

flLes no returns with the federal government.

10. Testimony revealed that Tonawandas sponsored four dlfferent types of

trap shooting: registered shootlngr Flnger Lakes League, house league and

practice shooting. Reglstered shootl-ng consLsts of matches sponsored and

sanctloned by the Amateur Trap Shootlng Assocl.atlon. The Flnger Lakee League

ls an lnterclub league, lncludlng slx or seven area clubs. The houee League ls

a two-season league wlth teams drawn frou wlthin the club. Practlce ehootLng

nas not expressl-y defined ln testtmony but is assumed to be self-explanatory.
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Members and nonnembers partlclpated ln all four categories. There was testlmony

that the admission fees included clay targets, for whlch there were no aeparate

or ttemlzed charges.

11. The testinony at the hearlng establlshed that fees charged to members

and nonmembers for participation ln the shootlng events were ldentical through-

out the audlt perlod.

L2. The Department submltted undLsputed flgures of regtstered ehoot and

winter and sumer trap l-eague attendance for the years 1981 and L982. The

exhiblt breaks down the admissions lnto member and nonmember particlpants' The

Audit Dlvislon relled on these flgures to establl.sh taxable admlsslone.

13. It ls Tonawandasr positlon that the admLsslon fees pald by its memberg

to partlclpate in the ttshootsrt are nontaxabl-e because of Lte reliance upon a

copy of a Letter to the Malone Skeet and Trap Cl-ub, Inc., dated December 30r

1966, from Arthur Wasserman, Distrlct Tax Supervlsor of the Utlca Dlstrlct

Offlce, statlng that admissions to skeet shootlng events nere exempt from

taxatlon. Tonawandas also relled upon Sales Tax Bureau "Infornation Lettere

Nos. 308-310", dated January 21, L966, whlch Btate that adnlsslons to a ekeet

shooting facil-ity are nontaxable as a partlclpatory sport.

coNcrusroNs 0r LAw

A. That wherer rrs here, complete, adequate and accurate records are

nelther malntalned nor made avaLlable for audlt, as requlred, lt ls well

settLed that the Audlt Dlvlsion may resort to a rrtest perlodtt audlt uslng

external indlces, ln arriving at a reasonably calculated determlnation of tax

J- iabl l - i ty (Tax Law SS 1135, 1142.5, f138[a][1] ;  uattel  of  (q!bq y. Nel lYork State

Tax Conrmtseion, 84 AD2d 655, lv denleil 56 NY2d 502.



-5-

B. That the Audlt Divl.slonrs choice of acceptlng the petitlonerrs unit

prlce nethod for bar, restaurant and annunitlon sales but not assumlng same for

dues and lnitlatlon fees was warranted. The testlmony revealed that the club

offlcers dld not know that club dues and lnltiatlon fees were taxabl-e, and to

accept petltionerts assertlon that the charges included tax would be unreasonable

and contrary to the evldence.

C. That Tonawandas dld not present ltenlzed recelpts for admlestons to

shoots and, therefore, the entlre fee for admlsslon was subJect to tax (Tax Law

S 1132tal :  Matter of  HanrattvtelT32 Amsterdam Tavern v.  MfS Tax Conrmleglon'  88

AD2d 1028, fg @!g! 57 NY2d 608, g!Eg! dismlssed 57 NY2d 954; Ig1!-!g13g!g3.

Inc. v.  Sqate Tax Courmtsslon, _AD2d [July 10'  1986]).

D. That the tax on purchases of cLay targets rras proper elnce there was

no evidence of resale as requlred for exemption from tax (Tax Law S l l0 l tbl tal ;

20 NYCRR 526.6[c]) .  Pet i t lonerrs assert lon of double taxat lon ls Ln error

because there nas no evldence the targets were taxed on sale as part of the

admisslon fees.

E. That Tax Law $ 1105(f)(2) lnposee tax upon "dues patd to any eocial  or

athletlc club ln thls state if the dues of an active annual menber, excluslve

of the Lnit lat lon fee, are ln excess of ten dol lars per year".  Tax Law $lf0l(d)(6)

defLnes t tduegtt  as:

r r Ia ]ny  dues
lrrespective

or membershlp fee lncludlng any asseesment'
of the purpose for whlch made, and

charges for or rts pr l s or faclllt
except rges for sports prlv s or faclIlt
offered to membersr guests whl.ch would otherwlse be
exempt if paid dLrectly by such guests (enphasls suPpHed).
( !Sg eg 20 NYCRR s27.tLtbl  t2 l  [1]  and [11].)

Petltionerrs reliance upon an informal letter from a Distrlct Offlce Salee Tax

Supervlsor to another taxpayer and rrlnfornation Letterstt i8 nlsplaced. The



-6-

meaning and lntent of the statute and regulatlons clearly encompass the

dues pald to Tonawandas, the inltiation fees and the charges for ePortg

llke "shoots" (Matter of Maghomack Fish & Game Preserve CLub, I4c. a4d

annual

prlvlleges

Dan{el

Daly,  Off icer,  State Tax Conmlsslon, June 30, 1986).

F. That the state Ls not estopped from assesslng sales tax on membersl

admlsslons to 'rshoots" by virtue of the lnformal- letter to The Malone Skeet &

Trap Club, Inc. or the rrlnformation Letterg Nos. 308 - 310". Nelther source

has the force and effect of the Law or regulatlons ln effect durlng the Audlt

Perlod. In factr the l-etter oplnlon waa not a formal advLsory opinlon blndlng

on the Tax cornmleslon wlth reepect to Tonawandas (20 I{YCRR 901.4). The ttlnfor-

matlon Lettererr were mereJ.y lnfornal. lnterpretations rendered by the Sales Tax

Bureau.

G. That the petitlon of Tonawandas Sportsmenfs C1ub, Inc. ls denled and

the Notlce of Determlnation and Demand for Payment of Sales and Uee Taxee Due

dated December 12, 1983 ls sustained.

DATED: Albany, New York STATE TAX COUMISSION

No\/ I 41u86


