
STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Tenneco, Inc.

for Redeterminatlon of a Deflclency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 3 |  I  |  7 9-21 28 |  82.

AFFIDAVIT OF MAILING

ln a postpaid properJ-y addressed wrapper ln a
care and cuatody of the United States Poetal
York.

that the said addresaee ls the petl"tLoner
forth on saLd wrapper ls the last known addrese

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Counission, that he ls over 18 years of age, and that on the
17th day of Januaryr 1986, he served the wlthin notl"ce of Decl-sl"on by certifled
mai l-  upon Tenneco, Inc.,  the pet l t loner ln the withln proceedlog, bY
enclosing a true copy thereof ln a securely sealed postpal,d ttrapper addreesed
as follorrts:

Tenneco, Inc.
H. M. Willtamson
Tenneco B ldg . ,  P .O.  Box  2511
Houston, TX 77OOI

and by depositl"ng same enclosed
post office under the exclusive
Service wl"thin the State of New

That deponent further says
herein and that the address set
of the pet l t l "oner.

Sworn to before me thls
lTth day of Januaryr 1986.

to adnl
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he Ls an employee
of the State Tax Conmission, that he is over 18 years of age' and that on the
17th day of Januaryr 1986, he served the wlthin notlce of Declsion by certifled
rnail upon AdrLenne S. Browning, the representatlve of the petLtioner in the
withln proceedlng, bI encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as folLows:

Adrienne S. Browning
Tenneco, Inc.
P . 0 .  B o x  2 5 1 1
Houston, TX 77001

and by deposlting same enclosed in a postpaid properly addressed wrapper in a
post offlce under the exclusLve care and custody of the United States Postal
Senrlce withln the State of New York.

That deponent further says that the sald addressee is the representative
of the petitioner hereln and that the address set forth on said lrrapper Ls the
last known address of the representatlve of the petttloner.

Sworn to
I,7th dat

before me this
of January, 1986.

toAuthorlze ster oat
pursuant sect l .on 174to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 17, 1986

Tenneeo, Inc.
[I. M. Willianson
Tenneco B ldg . ,  P .0 .  Box  2511
Houston, TX 7700I

Gentlemen:

Please take notice of the Decision of the State Tax Cornrnisslon enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrative leveL.
Purguant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to revl ,ew an
adverse decision by the State Tax Courmisslon may be instltuted only under
Artlele 78 of the Civll Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this not ice.

Inqul"ries concerning the computation of tax due or refund allowed ln accordance
wtth thls decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigation Unlt
Bui ldlng / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat lve
Adrlenne S. Browning
Tenneco, Inc.
P . O .  B o x  2 5 1 I
Houston, TX 77001
Taxlng Bureaurs Representat ive

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ton

o f

TENNECO INC.

for Revtsion of a Determlnat ion or for
of Sales and Use Taxes under Art ic les
of the Tax Law for the Perlod March 1,
through February 28, L982.

Refund
28 and, 29
r979

DECISION

lnterstate

compensating use

Peti t ioner,  Tenneco Inc.,  Tenneco Bul l -dingr P.O. Box 25IL, I loustonr Texas

7700L, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod March 1,

1979 through February 28, L982 (Fl le Nos. 39730 and 44831).

A hearlng was held before Doris E. Steinhardt,  Hearing OffLcetr at  the

off lces of the State Tax Commlsslon, Two Worl-d Trade Center,  New York, New

York ,  on  March  13 ,  1985 a t  10 :00  A.M. ,  w i th  a l l  b r l ,e fs  to  be  subml t ted  by

August 24, 1985. ?et i t ioner appeared by Adrienne S. Browning, Esg. and

Guggenheimer & Untermyer,  Esqs. (Wll l iam B, Randolph, Esq.,  of  counseL).  The

Audit  Dl-vis ion appeared by John P. Dugan, Esq. (Anne W. Murphy, Esg.,  of

counsel) .  In addit ton, on l" larch 13, 1985, the part ies executed a statement of

agreed facts,  consist ing of 33 paragraphs.

ISSUES

I. Whether natural gas withdrawn by petltloner from

pipellne for consumption as compressor fuel is subject to

tax iuposed by Tax Law seccion 1110.

i ts

the
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II. Wtrether natural gas recelved by petltloner as compensation for the

transportat l"on of gas for others and ut i l lzed as compressor fuel  ls subject,  to

the sales or compensat ing u6e tax.

III. Whether natural gas utllized as compressor fuel is exenpt from tax by

v l r tue  o f  Tax  Law sec t ion  1115(c) .

IV. Whether the Co nerce Clause of the Unlted States Const l tut lon prohibi ts

the inposit ion of use tax on natural  gas dlverted from pet l t ionerrs l .nterstate

plpellne and consumed as compressor fue1.

F'INDINGS OF FACT

1. For al l  per iods relevant to this proceedlng, Tenneco Inc. ( t 'Tennecott)

t lnely f i led i ts New York State sales and use tax returns.

2. On Septenber 20, L982, the Audit  Dlvls lon issued to Tenneco a Not ice

of Determination and Demand for Payment of Sal-es and Use Taxes Due for the

perlod March 1, L979 through August 31, 1979 Ln the amount of $145,334.35 tax

and $47,072.67  in te res t ,  fo r  a  to ta l  due o f  $L92,407.02 .  0 f  the  to ta l  tax

assessed, the maJor port ion related to the taxat ion of the cost of  natural  gas

used as compressor fuel .  A Statement of Proposed Audlt  AdJustnent for the

period March 1, L979 through February 28, L982 for the amount of $49'890.61 was

sent to Tenneco on or about September 24, L982; thls anount related to uncontested

itens for whlch tax was due.

On June 14, 1982, an off icer of pet i t ioner had executed on l ts behalf

a consent serving to extend the statute of linltations on assesgment for the

taxable perlod March 1, 1979 through May 31, L979 to September 20'  1982'

inclusive.
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A timely letter of protest dated November 3, 1982 vas filed by Tenneco

wlth the State Tax Conrmisslonr protest l .ng the ent ire assessment of $192 '407.O2

and request lng that the assessment be abated ln ful1.

By let ter dated January 24, 1983, Tenneco nas not l f ied by the Audlt

Divls lon that the tax assessed in the Not ice l -ssued on September 20,1982 was

to be revlsed to $861684.01. A Not lce of Assessment Review was received by

Tenneco on or about Aprl l  20, 1983 for the period March 1, 1979 through August 3l '

L979,  ind lca t ing  an  adJus ted  tax  due o f  $86,684.01 .

Payment of the uncontested tax due was nade by Tenneco in the amounta

of  $43,372.33  on  March  8 ,  1983,  and $6 ,518.23  on  l la rch  14 ,  1983.

3. On Aprl l  20, 1983, the Audit  DivLslon issued to Tenneco a Not l .ce of

Determl-nation and Demand for Paynent of Sales and Use Taxes Due for the perLod

September 1, 1979 through February 28, 1982 ln the amount of $772,304.81 tax

and $188,556.16  in te res t ,  fo r  a  to ta l -  amount  due o f  $960,860.97 .  Th is  assessment

related solely to the use of compressor fuel- .

On October 8, 1982, an off icer of pett t loner hat l  s lgned on l ts behalf

a consent to extend the statute of llnitatlons on assessment for the taxable

perlod September 1, 1979 through February 28, 1980 to and lncluding June 20,

1 9 8 3 .

A t inely pet l t ion was f l led by Tenneco on June 20, 1983 and received

by the Tax Appeals Bureau on June 24, 1983, protest ing the assessment of tax

and interest in the total  amount of $960,860.97 for the perlod Septenber I ,

1979 through February 28, L982 and requesting consolidatlon of the two petitlons

for purposes of al l  future proceedings.

On March 29, 1984, Tenneco t lnely f i led a perfected pet i t lon contest lng

the fol lowlng:
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PERIOD AI'{OUNT OF TAX DETERMINED

3 l r l7e -8 l3 r l7e
e lL lTe-2128 /82

$  39 ,793 .4Ox
772 ,304 .8L

* Tenneco concedes that the amount in contention for
the  per lod  3 /1  /79-813L l79  shou ld  have read $36,793.4A.

4. Pet i t ioner,  a Delaware corporat ion with l" ts pr inclpal pLace of buslness

in llouston, Texas, was originally lncorporated as Tennessee Gas Transmiselon

Cornpany, a Tennessee corporation. It was this original conpany that flled an

appl icat ion in July,  1943 with the Federal  Power Comlsslon under sect ion 7 of

the  Natura l  Gas Ac t  o f  1938 (15  U.S.C.A.  SS717-717W) fo r  a  cer t t f t ca te  o f

public convenience and necesslty, authorlzl"ng the construction and operatlon of

a pipel lne from a si te near Opelousas, Louisiana, through the states of Loulsiana,

Misslssippi,  Alabana, Tennessee, Kentucky and West Virglnla.  The Lntended

purpose of the pipellne was to dellver gas to natural gas companies serving the

Appalachian region, thereby relleving a crltical gas shortage at a tlme when

the supply of natural gas to lndustrles of that regiorr \itas necessary to the

immediate demands of the war economy.

5. In July,  1947, the Federal  Power Commlssion authorlzed th 'e consol ldat ion

of Tennessee Gas and Transmission Company with Tennessee Gas Transnlsslon

Companyr a Delaware corporation. As a successor ln lnterest to the former

companlesr the new corporat lon was, by order of the Federal  Power Comisslon, a

'rnatural gas companyrr wtthin the meaning of the Natural Gas Act authorlzed to

own and operate a natural gas transmissl-on pipellne system consistLng of the

main transmLssion pipel lne, compressor stat lons, gatherlng l lnes and other

appurtenances of such a system, engaged in the trangportation and sale of

natural  gas in lnterstate commerce for resale.
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6. On August 22, L949, pet i t loner obtalned l ts cert l f icate of authorLty

to do business ln New York State. Constructl-on of the New York segment of the

lnterstate plpel ine system was completed durlng the years 1950 and 1951. An

additl-onal segment of plpellne rras conpleted within New York tn 1969, Loop

llnes providing addltlonal transmission were constructed durlng 1965 through

1969 and 1981 th rough 1984.

7. The most northern sect ion of the interstate pipel lne system, the

"Concord Linerfr was complet,ed in New Harnpshire ln L952.

8. Pet i t loner 's name was changed to Tenneco Inc. in 1966, ref lect lng the

diversiflcation of the company into actLvltles other than that of natural gas

transmlssion. Tennessee Gas Transmission Company beca:ne one of the operating

divis ions of Tenneco.

9. Pet i t ionerrs pipel ine system orlginates ln south Texas'  near the Rio

Grande River,  and extends northeaster ly through Texas, Louisiana, Arkansas,

Misslsslppi,  Alabana, Tennessee, Kentucky, West Virglnia,  Ohlo'  Pennsylvanla,

New York, New Jersey, Connect icut,  Rhode Island, Massachusetts and New Hanpshire.

All facllities eomprising this system were const,ruct,ed pursuant co authority

granted by the Federal Power Connisslon (now the Federal Energy Regul-atory

Commlssion).  Mi l-es of pipel ine owned and operated by Tenneco at the end of the

y e a r s  L 9 7 9 ,  1 9 8 0  a n d  1 9 8 1  r r e , r : e  i r J r l > : : o : r i r n a c e l y  1 3 , 4 4 9 . 6 7 ,  1 3 , 5 6 1 . 8 7  a n d  L 3 ' 7 5 4 . 4 5 ,

respec t ive ly .

10. During each of the years 1979,1980 and 1981, Tenneco carr ied throughout

i ts ent i re interstate pipel lne system approximately 1,76I,50O 1449 mcf ( thousand

cub lc  fee t  o f  gas) ,  I ,5761083,137 urc f ,  and 11551 1297 1539 mcf ,  respec t ive ly .

The bulk of the gas carried through its system originates ln Texas' Loulslana

and offshore Gulf of Mexico. A ninor volume of the gas carried through the
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system orl-ginates in the northern states through which the plpellne operates.

Natural gas carrled throughout the system ls comprlsed of both gas owned

(produced or purchased) by Tennecor and gas carr led for others. For the years

1979, 1980 and 1981, the following vo1-umes of gas represent naturaL gas owned

by Tenneco and natural gas owned by others:

r979 legs 1981

Owned by Tenneco
Owned by others

1 ,138 ,605 ,L42 I  ,  113 ,322,163 I  ,  109 ,448 ,124
662 ,995  ,307 462  , 7  60  , 97  4 44L ,849 ,4L5

Gas owned by Tenneco includes gas purchased for resale and a small anount of

gas extracted from pet l t l -onerfs natural  gas f ie ld in Louisiana. The vast

najor l ty of gas purchased by pet l t toner for resale or iglnates from suppl iersf

flelds onshore and offshore Texas and Louisiana.

12. In addit lon to purchasing gas for resale to others, Tenneco enters

into agreements with other interstate pipeline companies whereby it agrees to

receive from. a pipeltne company and dellver to a designated recipient (usually

that same conpany) a specific volume of natural gas. The terms of the contractg

vary per agreement; on: type of contract requlres compensation based solely on

a fee per volume carr ied, whi le others include a percentage of the gas carr ied

in addlt ion to a fee per volume. The t t fuel  and userr factor,  that gas recelved

as part ial  considerat lon for t ransport ing gas for others, di f fers dependlng on

the distance the gas 1s transported, and ranges f tom 2.42 percent of total

lnput volume to 4.49 percent of total  lnput volume. The fuel and use factor ls

calculated by pet i t ionerrs englneers to equate to the actual fuel  needed

(compressor fuel)  to transport .  a certain volume of gas a certain distance. For

the period in question, the fuel- and use volumes recelved by Tenneco pursuant

to transportation agreements for the transmission of gas for others through New
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percentages of total gas consumed at the seven

York:

PERCENTAGE OF IIFUEL AND USEII GAS OF
TOTAL COMPRESSOR FUEL PER AUDIT

1 .35
4 .16
5 .2L

15 .20

f3.  Located at approximately equal distances along pet l t ionerrs interstate

pipellne system are 63 compressor stations. The compressor statlons are

designed and instal led at speclf lc places along the pipel ine system for the

purpose of faci l i tat ing the movement of gas, and are the sole source of energy

for the movement of gas through the systen. The compressors are absolutely

necessary to the movement of gas through the entire system; wlthout compresslon

the natural gas in the plpellne could not move through the system in suffLcient

quant i ty to sat isfy the needs of Tennecors customers, and the pipel ine system

would ,  ln  e f fec t ,  cease to  opera te .

14. Seven of the compressors are located on pet i t ionerts plpeJ. lne within

New York State. These stat lons are ident i f ied and located as fol lows: Stat lon

Number 224 - Claymer, Station Number 229 - Ilamburg, Station Number 237 -

Cllfton Springs, Station Number zt+L - Syracuse, Statlon Number 245 - West

I'l infield, Station Number 249 - Carlisl-e, and Statlon Number 254 - Nassau. The

contlnued movement of natural gas through petitionerrs pipeline system from the

point of  or igin to i ts f lnal  dest lnat lon ls dependent upon the operat ion of i ts

compressor statlons not onl-y in New York, but along the entire system of

p ipe l ine .

15. The 63 compreasor stat ions along pet i t l -oner 's pipel ine system employ

both reciprocating compressors and gas turbine compressors. Both mechanisms
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utillze natural- gas diverted from the main llne as energy fuel for thelr

operation. Each of the seven compressor statlons located in New York employs

reciprocatlng conpressors and englnes. Aslde frou the dlfference ln number of

engines and horsepower enployed at each statlon, each compressor station

performs the same functlon of lnereasing the pressure of the natural gas for

purposes of transnisslon through the interstate pipellne system. Each compressor

stat l"on ut l l izes natural  gas to fuel  the compressor englnes.

16. At each statlon the natural gas consumed as compressor fuel- is taken

from the main stream of gas flowlng toward the compressors and ls measured by a

meter to determine the total auount of gas belng used in the compressor engines

at each station. These measurements define the volumes used by the compressor

units. The measured gas volumes are prlced by nultlpJ-ying the volume by the

unit cost. The gas directed from the main llne for use as compressor fuel

continues l"n motion past the measurement meter and untll lt is entl,rely coneumed

by the compressor engines. The gas ut l l ized as compressor fuel  ls at  no t ime

stopped or stored pr ior to compression.

A snall percentage of the gas diverted fron the mainllne gas atream

and metered at the compression station is used for ttdomestic" purposes, such as

heat lng the compressor facl l i t les. Domestlc use durlng 1980, expressed in

thousand cubic feet of gas and as a percentage of total station consumption for

each of the stations situated in New York, ls depicted in tabular form below.

STATION MASTER FUEL MCF DOMESTIC FUEL MCF
PERCENTAGE OF DOMESTIC

TO MASTER FUEI

224
229
237
24r
245
249
254

502 ,380
444,736
315 ,301
220,402
494,298
L90,907

1 ,991
5 ,275
3 ,927
L ,72 r
5 ,049
5 ,752
6 ,  181

29,896

.4
1
1

.8
1

2 .9
1 .8
I7 (average)
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Pef i t ioner concedes that l t  bears 1iabt l l ty for compensat ing use tax upon the

domestlc fuel .

L7. At the hearlng, the Audit Divislon conceded that gas produced by

Tenneco fron its natural gas field ln Louislana and utlllzed as compressor fuel

is not subject to use tax and that the assessments should be reduced accordlngly.

18. The interstate pipel lne system of Tenneco is connected to that of  a

subsidlary company, MLdwestern Gas Transmission Conpany, which also operates an

lnt,erst,ate natural gas ptpellne system. The compressor statlons located on the

Midwestern system perforn the same function as do the compressors on the

Tenneco pipeline system, and are fueled ln the same manner by natural gas.

19. Natural  gas at the point of  extract lon at the wel" lhead contains most,

i f  not al l ,  of  the fol lowing elements: dist t l late, c lear water '  sal t  r tater,

sand, dtrt, hydrogen sulfide and sulfur. The gaseous elements comprtsl-ng what

is known as ttnatural gastt are methane, ethane, propane, butane, pentane,

heavl-er hydrocarbons such as natural gasoLlne, carbon dloxlde and nltrogen.

20. The natural  gas ln l ts form at the point of  extract lon ls not sui table

for use by Tennecors customers. I t  is pet i t ionerrs obl lgat lon under both

lndustry pract,lce and eontractual obllgatlon to deliver a specific quall"ty of

gas to i ts customer. Pet i t ioner ls requlred to remove the dlst iLLate'  I tater,

sal- t  $rater,  sand, dir t ,  hydrogen sulf lde and sulfur f rom the gas ln l ts pipel lne

system prlor to entry of the gas int ,o i ts customersr l - ines. A vast complex of

f lLters, scrubbers, separatorsr and pipel- lne dr ips are l -ocated frequent ly

throughout the ent,ire system in the proxlmity of each of the 63 compressor

stations, lncl-uding those ln New York, for the soLe purpose of removl-ng these

lnpuri t les.
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While each mechanlsm accomplishes vLrtualLy the same purpose (the

removal of  lnpurl t ies)r the operat lon of each ls sl lght ly di f ferent.  The

scrubber ts a vessel of  J-arge volume. As the gas passes lnto the vessel,  i ts

velocl ty is reduced, al lowing the baff les inside to preclpl tate out the l lqulds

and dir t .  The gas f i l ter funct lons slml lar ly to an automobi le o11 f i l ter:  as

the gas passes through the f l l ter,  the f lberglass mater ial  causes l lqulds

contained ln the gas to forn large droplets whl,ch fall out of the gas stream.

The separator is used prlmarlly to remove J-iqutds from an extremely "wet" gas

stream. It is a large voluue tank which causes the gas enterlng lt to slow

down, thereby reJ-easing the carrl-ed llquids. The plpel-lne drip is a vessel

lnstal-led underneath the plpellne lnto which fall l iqutds or materlals movfng

through the plpellne. The llquids and materlals accumulated ln the drlps are

then removed. Each compressor station in New York ls equipped with a filter or

scrubber upstream fron compresslon (southwest) and a drlp downstream from

compresslon (northeast) to trap unwanted elements ngvlng through the interstate

l lnes .

2L. In addit lon to the systen of f l l ters,  scrubbers, separators and drtps

located throughout the entire system, Tenneco operates a gas processlng plant

located on i ts interstate system at Greensburg, Kentucky. At this plant '  most

of the heavier hydrocarbons (propane, butane, pentane, and natural  gasol lne),

approximately 30 percent of the ethane, and most of the water are removed from

the gas stream. The pl-ant has the capacity to process only approxlnately

one-hal- f  of  the gas carr ied through Tennecors pipeltne system at that polnt;

the renainder of the rnalnline gas bypasses the plant and cormingles with the

"dry" processed gas re-entering the nal"nllne at the tatlgate of the pLant.
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22. Whtle the bulk of the gas carr led through Tennecors system enters the

system prior to reachl,ng (upstream fron) the gas processlng pLant, naturaL gas

is also received lnto the system dorrmstream from the plant, primarily fron

snal l  producers. Because these smal l  producers are less rel iable than the

large producers fron which Tenneco purchases gas further south on its system,

inpurttles present ln the gas upon extraction are more likely to enter lnto

Tennecofs system. In addit ion, lubr icants used ln the compressor cyl lnders are

dtscharged with the gas and must be removed fron the systen. Further lmpuritieg

are introduced in the system when the physlcal plpe is opened for repal"r and

malntenance and expansion, a fairly common occurrence; at such tlne, dlrt'

dust, weJ-ding s1ag, sand and water may enter the system. The undeslrable

elements remalnl-ng in the gas which were not removed at the gas processing

pJ-antr afld which were l"ntroduced lnto the pipeline system with the purchase of

gas from other producers or lncident to the opening of the physical plpe' muat

subsequently be removed from the gas stream at the fil-ters, scrubbers and drl"ps

located at each of Tennecots compressor stat ions.

23, Both Federal  law and regulat ions (49 U.S.C. 5L672 and 49 C.F.R. Pact I92)

and New York regulations (16 NYCRR section 255.9O> requlre Tenneco to inject

a chemical mlxture known as odorant into lts transmission lines. The chenical

rnixture is a manufactured product comprised of approxlnatel-y 80 percent tertlary

butyl mercaptan and 20 percent dirnethyl sulfide, which mixture causes the gas

to retaln a distinctive odor at a leve1 required by law. The odorant is

lntroduced by Tenneco into i ts interstate plpel ine system at four lnJect lon

stations located on the ptpellne, at valve numbers 401 and 321 wtthtn Pennsylvania

and at valve numbers 107 and 229 vlthtn New York. Injection occurs after

compressl-on at these stat lons. A11 gas travel l ing through Tennecors int .erstate



-L2-

pipel i -ne located withln New York, past the point of  odorant lnject lon, is

requlred by New York l -aw to be odorized pr ior to saLe to i ts customers.

24. The odorant is purchased ln bul-k ln Li.quld form and is carefully

loaded from the suppliersr tanker trucks into storage tanks at the odorant

injectlon stations. From these storage tanks, the llquld flows through a

narrow llne until it reaches a chemlcal injection pump, which pulLs the llqutd

from the ltne and injects it into the maln plpellne. The liqutd, upon entry

into the plpeJ. lne, Lnstant ly converts to a gaseous state. The rate of lnJect ion

depends on the volune of gas flowlng through the ptpeline. The volume is

measured and the measurement is electrlcal-J-y converted lnto a signal to the

odorant pump causing the odorant lnjection. The punp is progranmed to lnJect

odorant at a consistent rate so that each cublc foot of transmisslon gas

receives the same quant l ty of odorant.

25, The injection of odorant changes the chenl"cal compositl"on of the gas

stream, and thus the form and nature of the gas. It i.s vl.rtually l"mpossible to

remove the chemical af ter in ject lon.

CONCLUSIONS OF LAW

A. That sect lon 1105 of Tax Law Art icLe 28 imposes the sales tax and

provides, ln pert lnent part :

" [T]here is hereby inposed and there shalL be paid a tax of four
percent upon:

"(a) The recelpts from every retalL sale of tangible personal propert l r
except as otherwise provlded in this art ic le.

t ' (b) The receipts from every sale other than sales for resale'  of
gas, electr lc i tyr refr igerat ion and steam, and gas, electr ic,  refr i -
geration and steam servl-ce of whatever naturer afld from every sale'
othdr than sales for resale, of telephony and telegraphy and telephone
and telegraph service of whatever nature except interstate and
lnternatl.onal telephony and telegraphy and telephone and telegraph
servl-ce. t t
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The compensating use tax is tmposed by sectl"on 1110, which provLdes ln part as

fo l lows:

rrExcept to the extent that property or servlces have already been or
w111 be subject to the sales tax under this art ic le,  there is hereby
lnposed on every person a use tax for the use wl-thin thl-s state on
and after June f i rst ,  nineteen hundred seventy-one, except as other-
wise exempted under this articl-e, (A) of any tanglble personal
proper ty  purchased a t  re ta i I . . . t t .

Flnal ly '  for purposes of the taxes lnposed by sect lon 1105, subdivLsion (a)

th rough (d )  and sec t ion  1110,  sec t ion  1101(b) (6 )  fu rn ishes  the  de f ln i t ion  o f

the term "tanglble personal property.r '

' fTangible personal property.  Corporeal personal property of any
nature. Ilowever, except for purposes of the tax inposed by subdlvl-
s lon (b) of sect ion 1105, such term shal l  not lnclude gas'  electr i -
c l ty,  refr igerat lon and steam.' l

The intent ion of the sect ion 1105(b) tax, generalJ-y referred to as the "consunertg

ut l l l ty taxrt t  ls to tax the enumerated saLes and services, whether or not

rendered by a company subJect to regulation as a utll,lty company. "The tnclusion

of the word tservice? lndtcates an lntent to taxr under this provlsl .on, l tems

that are furnlshed as a continuous supply whll-e the vendor-vendee relationship

ex is ts . r r  (20  NYCRR 527.2 ta1 t2 ] . )  Thus ,  under  cer ta in  c i rcumstances '  na tura l

gas may be subject to the sect ion 1105(b) tax; under other circumstances, i t

nay  be  sub jec t  to  the  sec t ion  1105(a)  tax .

rrGas, electr lc l ty,  refr igerat ion and steam are not considered tangible
personal property for the purpose of the tax imposed on ut l l i ty
services. Gas sold ln containers or in buLk for purposes other than
heat l .ng, cooklng or l ight lng ls considered tanglble personal property."
2 0  N Y C R R  5 2 6 . 8 ( b ) .

B. That three categories of natural  gas are consumed ln pet i t tonerrs

compressors: gas extracted from pet l t l "onerfs own f telds ln Louisiana; gas

purchased by petittoner for resale; and gas received by petitioner as eompensatl-on

for the transportation of gas for others. The Audit Dlvision concedes that the
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first category should not be subject to the compensatl"ng use tax (Flndlng of

Fact rr l7rr) .  Thus, the Cornmission need conslder the taxablLi ty of only the

second and third categories.

C. That an examinat lon of sect ion 1110 reveals no proviston to apply the

use tax to gas which would otherwl-se be subject to sales tax under sectlon

1105(b) .  The except lon  s ta ted  in  sec t l -on  1101(b) (6 )  and the  absence f rom

sect lon 1110 of language direct ly paral lel  to that contained 1n sect lon 1105(b)

lead to the concluslon that the gas petl"tioner purchases for resale and enploys

to fuel lts compressors wlthl"n this state cannot properly be subject to use

tax. (See Matter of Highland Telephone Conpany, State Tax Conrm., September 13,

1978. )

D. That finally, with respect to the natural gas petltloner recelves as

considerat lon for the transportat ion of gas for others, these transact ions

const i tuted exchanges taxable under sect ion 1105(b).  (See the def lnl t lon of

"sa le ,  se l l lng  or  purchase"  in  sec t , ion  1101[b ]15 ] . )  I t  i s  innnater ia l  tha t  ln

such exchanges petttioner provides the nontaxable service of transporting gas.

The portlon of gas petltioner receives ln return whlch ls. destlned for consumptlon

ln l ts compressors si tuat,ed in this state is taxable, as above-stated, under

s e c t i o n  1 1 0 5 ( b )  ( 2 0  N Y C R R  5 2 5 . z t a l t 3 l ) .

E. That sect lon 1f15(c) provides an exemptlon from the sal-es and use

taxes for receipts from "gas.. . for use or consunpt ion directLy and excluslvely

in  the  produc t ion  o f . . .gas . . .by  manufac tur ing ,  lo r ]  p rocess l .ng . . . " .  The

compressor fuel is not used directl-y and excl-usl.vely ln the productlon of gae

and therefore does not fall wlthtn the scope of the exemption. (20 NYCRR

5 3 1 . 5 [ a ] [ 3 ]  a n d  5 2 8 . 1 3 t b 1 . )  C e r t a l n  s e r v l c e s ,  € . g . ,  p u r i f l c a t t o n  a n d  o d o r i z a t i o n ,
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are Performed on the natural gas as it moves through the ptpeline, but, these

are anclllary to the primary servlce petltloner provides, that of transmission.

F. That the constitutlonality of New York laws and the appllcation

thereof in partl.cular instances is presumed at the adnl"nistratlve level of the

Tax Cornnission.

G. That the petitl-on of Tenneco Inc. l"s granted to the exrent tndlcated

ln Findlng of Fact "17" and Concluslon of Law rrCrr; the assessments issued

against l t  on Septenber 20, 1982 (as nodif ied on Aprl l  20, 7983) and on Aprl l  20,

1983 are to be nodlfled accordlngl-y; and except as so granted, the assessmenta

are in al l  other respects sustained.

DATED: Albany, New York STATE TN( COMMISSION

JAN 1 ? 1s86
PRESIDENT

COMMISS


