
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Tea Auto Cl inic,  Inc.
and Eunice M. Accardl ,  Off lcer

for Redeterminat lon of a Def ic iency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  L 2 / L / 7 8  -  L L { 3 0 / 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cotnmtssion, that he is over 18 years of ager aod that on the
3rd day of Januaryr 1986, he served the wlthln not ice of Decision by cert i f led
nai l  upon Tea Auto C1lnlc,  Inc.,and Eunice M. Accardi ,  Off icer the pet l t ioner
Ln the withln proceedlngn by encloslng a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Tea Auto Cl inlc,  Inc.
and Eunice M. Accardi ,  Off lcer
9 5 - 1 8  8 1 s t  S t r e e t
Ozone Park, NY IL4L6

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Uni. ted States Postal
Service wl-thln the Stat,e of New York.

That deponent further says that the
hereln and that the address set forth on
of  the  pe t i t ioner .

sald addressee ls the pet l t ioner
sald wrapper is the last known address

Sworn to before me thls
3rd day of Januaryr 1986.

ster oaths
pursuant to Tax Law sectlon 174
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commtssion, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the withln not ice of Decislon by cert l f ied
maiL upon lra Rubenstel.n, the representatlve of the petitloner ln the wlthin
proceedlnB, by enclosing a true copy thereof in a securely sealed postPaid
wrapper addressed as fol lows:

Ira Rubensteln
299 Btoadway Suite 1205
New York, NY 10007

and by deposltlng same enclosed l-n a postpald properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the St,ate of New York.

That deponent further says that the sald addressee l"s the representatlve
of the petltloner herein and that the address set forth on said \rraPPer l"s the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
3rd day of January, 1986.

zed to ster oat
pursuant to Tax Law sect lon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

January 3, 1986

Tea Auto Cl lnlc,  Inc.
and Eunlce M. Accardi ,  Off icer
9 5 - 1 8  8 1 s t  S t r e e t
Ozone Park, NY LL4L6

Gentlemen:

Please take not ice of the Declslon of the State Tax Coumisslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstratlve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding in court  to revlew an
adverse decision by the State Tax Cornmission may be lnstituted only under
Article 78 of the Civll Practice Law and Ru1es, and must be comrnenced ln the
Suprene Court of the State of New York, Albany County, withln 4 nonths fron the
date of thts not ice.

Inqulrles concerning the computation of tax due or refund allowed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Butldtng /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner I  s Representat ive
Ira Rubenstein
299 Broadway Sulte 1205
New York, NY 10007
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Petitlons

o f
:

TEA AUTO CLINIC, INC. DECISION
and EUNICE M. ACCARDI, AS OFFICBR 3

for Revlsion of Determinatlons or for Refunds :
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period December 1, L978 :
th rough October  31 ,  1981.

:

Pet i t loners, TEA Auto Cl inlc,  Inc. and Eunice M. Accardl ,  as off lcer,

95-18 81st Street,  Ozone Park, New York 11416, f l led pet l- t lons for revlelon of

determinations or for refunds of sales and use taxes under Articles 28 and 29

of the Tax Law for the perlod December 1, 1978 through October 31, 1981 (Fl le

Nos. 46785 and 46786).

A hearlng was held before Danlel  J.  RanaLl i ,  I lear ing Off icer '  at  the

offices of the State Tax Coumlssion, Two World Trade Center, New York, New

York, on october 7, 1985 at 1:30 P.M. Pet l t loners appeared by Ira M. Rubensteln,

C.P.A. The Audlt Dlvislon appeared by John P. Dugan, Esq. (Lawrence A. Nettuan,

Esq.  r  o f  counse l ) .

ISSUES

I. Whether petitloners fil-ed a petition for a hearing rtith the State Tax

Commlsslon within 90 days of the lssuance of the notices of detennlnatlon and

demands for payment of sales and use taxes due.

II. Whether the Audlt Dlvlsl.on properly determlned additlonal saLes tax

due.
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FINDINGS OF FACT

1. On December 17, 1982, as the result of a fteld audl"t' the Audlt

Division issued two notices of deterninatlon and demands for pa;rnent of salea

and use taxes due agalnst petltioner TEA Auto Clinic, Inc. The fl"rst was ln

the amount of $16,033.28, pl-us lnterest of  $5,440.03, for a total  due of

$2I,473.31 for the perlod December 1, 1978 through May 31, 1981. The second

not ice was ln the amount of $21539.88r plus penalty of $456.09 and interest of

$400.33 ,  fo r  a  to ta l  due o f  $31396.30  fo r  the  per lod  June 1 ,  1981 th rough

October 31, f981. On the same date, the Audit  Dlvls ion lssued ldent lcaL

not ices to pet i t ioner Eunl,ce M. Accardl" ,  as off icer of TEA Auto Cl inlc,  Inc.

2. 0n November 19, 1981r pet i t loner TEA Auto CLinic,  Inc.r  by i ts preeident,

Thomas C. Accardl, executed a consent extending the perl-od of llnitatlon for

assessment of sales and use taxes for the period December 1, 1978 through

August 31, 1981 to December 20, L982.

3. The first correspondence from either petltloner proLestlng the aforesald

assessments, of  whlch there ls any recordr 8f€ pet l t lons to the state Tax

Commlsslon dated July 7, 1983 and recelved in the Tax Appeals Bureau on July 14,

1983. Nelther the State Tax Conrmlssion nor the Audlt DlvLslon has any record

of an earl ier protest,  in any form, of the December 17, 1982 not ices of deter-

ml-nat lon. The only evidence of a t lnely protest of  the not lces offered by

petitloners was an affidavlt from petl,tl-onersr accountant, wlth a copy of a

protest let ter al legedly nai led to the Tax Appeals Bureau on JanuarY 10'  1983.

The Tax Appeals Bureau has no record of ever havlng received such a letter.

The petltion which Eunice M. Accardi eventually ftled ln Jul-y, 1983 contalned the

f oJ-lowlng statement:



-3-

"After a recent neet lng with our accountant,  I  f ind that l i t t le
was done to ansrder noticesr petition taxes and to arrange another
neetl"ng to come to some kind of settlement. Up untll the present
time we were led to bel-ieve that everything possible lras being done
to reopen our case for a new hearing.tt

4. The corporate petitloner operated a gas statlon in l,Iest Hempst,ead, New

York whlch sold gas and provlded repalrs.  0n audlt ,  sald pet l t loner provlded

the auditor with sales tax returns, Federal Lncome tax returns, a check dlsburee-

ments journal, bank statements and cancelled checks. There were no purchase or

sales involces or dally recel"pts records available. The audl-tor decided to perform

a purchase markup audit in vlew of the inadequacy of the records provided. The

audltor obtalned purchase informatlon from the corporationrs suppllers and found

purchases were 11.35 percent over the gasol ine purchases recorded on the books and

records aval labl-e. The purchases per the corporat lonfs records were adJusted by

11.35 percent and then narked up by 4 percent to arr ive at gasol ine sales of

$ 1 9 2 , 7 6 5 . 0 0 .

5. The business was sol-d to unrelated part ies on October 26, 1982. To

est imate repair  salesr the audltor performed an observat lon test at  the stat lon

while it was belng operated by the nelr owners. The repalr sales were estlmated to

be $759.00 per week taklng account of the fact thag the corporat,e pet l t ioner

perforned fewer repalrs than the new orlners. Total repal-r sales for the entire

audit  per lod were projected to be $111,694.00. Cigarette sales were est l -mated

to  be  $695.00  resu l - t lng  ln  to ta l  sa les  o f  $305,154.00 .  The corpora t l "on  had

reported taxable sal-es of $41,658.00; thus, addit lonal taxabLe sales were

$263,496.00  resu l t ing  in  sa les  tax  due o f  $18,47L.66 ,  p lus  $101.50  tax  due on

the bulk sale of the business.

6. At the hearing, petltl-onerst representative reguested additional tlme

to review the audlt workpapers and obtain additlonal documentatlon. It was
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agreed by all- parties to proceed on the Jurisdlctlonal lssue of tlnellness only

and, lf petitloners prevailed on said lssue, to continue the netter for further

proceedlngs on the substantlve l.ssues.

CONCLUSIONS OF LAW

A. That a notice of determinatlon shaLL flnally and lrrevocabLy fix the

tax unless the person against whom lt Ls assessed, wlthin 90 days after givtng

of notlce of such determlnatton, sha11 apply to the State Tax Comlsslon for a

hearlng. Tax Law $f138(a) (1).  The burden of proving t lmely appl lcatLon for

such hearing ls upon petLtloner. The evidence that an applLcatlon for a

hearl.ng was timely made consl-sted solely of an affidavlt with a copy of a

letter al-LegedJ-y naiLed on January 10, 1983. Such evldence wlth no addLtlonal

corroboratlon ls insufficient to prove that the letter was tlmely mailed'

especlalLy l-n vlew of the Audlt Dlvislonrs failure to have any record of the

Letterrs having been received. Furthernore, there are l .nconslstencies between

statements nade in the affldavlt concerning tinely ftling and statements made

by Mrs. Accardl Ln her petitl"on to the effect that llttle was belng done to

answer notices and petl-tion taxes. Petltlonersr applicatlon for a hearl"ng ls,

therefore, denied.

B. That ln vlew of the foregolngr the second lssue ls rendered moot and

it is unnecessary to conduct further proceedlngs on the substantlve lgsues of

pet i t l -oners I  case.
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C. That the petitions of TEA Auto Clinlc, Inc. and Eunice M. Accardl., aa

officer, are denied and the notLces of deternination and demands for paynent of

sales and use taxes due issued Deeembet 17, 1982 are sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

JAN 0 3 1986


