
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

TaLco Contractors,

Pet i t lon

Inc.

says that the said addressee is the Petitioner
set forth on said wrapper is the last known address

AFFIDAVIT OF MAILING

for Redeterminatlon of a Deficiency or RevLsion
of a Determinatlon or Refund of Sal-es & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
PerLod Ended 3/3/82.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 yearg
of age, and that on the 20th day of October,  1985, he/she served the withln
notLce of Decislon by cert i f led nai l  upon Talco Contractors, Inc. the
petltioner in the nlthin proceeding, bY enclosing a true copy thereof in a
secureLy seal-ed postpald wrapper addressed as folLows:

Talco Contractors, Inc.
1739 Ridgeway Avenue
Rochester, NY I46L5

and by depositing same enclosed ln a postpatd properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before me thLs
20th  day  o f  October ,  1986.

pursuant to Tax Law sectlo'J. I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
ot

Talco Contractorsl  Inc.

for RedetermLnatlon of a Deficlency or RevLslon
of a Determi.natlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod Ended 313/82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connlssion, that he/she ls over 18 yeare
of age, and that on the 20th day of October,  1986, he served the wlthln not lce
of Decision by certified mall upon Kenneth Bersani, the representatlve of the
petitioner in the within proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Kenneth Bersanl
Petralla, Webb & Bersani
811 First  Federal  PLaza
Rochester,  NY 14514

and by deposltlng same enclosed in a postpald properly addressed wrapper Ln a
post office under the exclusive care and custody of the Unlted States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitloner herein and that the address set forth on said lrrapper ls the
last known address of the representatl.ve of the petitloner.

Sworn to before me thLs
2oth day of October, 7986.

ter oa I

Tax Law sectlon 774
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October 20, f986

Talco Contractorsr Inc.
1739 Rtdgeway Avenue
Rochescer, NY L46L5

Gentlemen:

Please take notice of the Declslon of the State Tax Connleslon encloaed
herewlth.

You have now exhausted your rlght of revLew at the adninistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax Comlgston may be tnstituued only uoder
Artlcle 78 of the Clvll Practice Law and Rulesr ard must be cornmenced Ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths from the
date of thLs not ice.

Inquirles concernLng the computatton of tax due or refund allowed ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatl.on and FLnance
Audl.t Evaluatton Bureau
Assessment Revlew UnLt
Bulldlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner' s Representattve :
Kenneth Bersanl
Petraliar I'Iebb & Bersani
811 FLrst Federal PLaza
Rochester, NY 14614



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

o f

TALCO CONTRACTORS, rNC.

for RevLsion of a Determlnatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Perlod Ended March 3,
1982.

DECISION

Petl t ioner,  Talco Contractors, Inc.,  1739 Ridgeway Avenue, Rochester,

York 14615, fll-ed a petltl-on for revlsion of a determlnatlon or for refund

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

ended t la rch  3 ,  1982 (F l le  No.  40941) .

A hearing was held before Tlnothy J. Alston, Hearlng Officer' at the

offlces of the State Tax ConnLsslon, 259 Monroe Avenue, Rochester, New York, on

Janvary  27 ,1986 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  l {ay  23 ,  1986.

Pet i tLoner appeared by Petral- la,  Webb & Bersanl,  P.C. (Kenneth Bersanlr  Esq. l

of counsel). The Audlt Dlvlslon appeared by John P. Dugan, Esq. (James Della

Por ta ,  Esq. r  o f  counse l ) .

ISSUE

New

o f

I'lhether petLtloner I s

Elmgrove Developers, Inc.

said equipment wlthln the

acqulsitlon of certain construction equlpment from

constituted a ttbulk salert purchase or transfer of

meanlng of seet lon 1141(c) of the Tax Law.

FINDINGS OF FACT

1. On October L2, 1982, the Audlt  Divls lon issued to pet i t loner,  Talco

Contractors, Inc., a Notice of Determination and Demand for Paynent of Sa1es

and Use Taxes Due ln the amount of $47r698./J,  plus interest.  The not ice
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explalned the premise upon whlch the Audit DlvLsion asserted tax due agalnst

petLtioner as folLows:

"The following taxes are determlned to be due fron Elngrove Developere'
Inc. and represents your llability, as purchaser, ln accordance wlth
Sect lon  1141(c)  o f  the  Sa les  Tax  Law."

The notlce further provided that the Audlt Divisionrs assertlon of sales tax

liablllty againsr petlrioner was l-lmlted to $601500.00, the amount whlch lt had

determined to be the sel-llng prlce of certain equlpment acquLred by petitloner

fron Elngrove Developers, Inc.

2. PetitLoner is and was at alL tines relevant hereln a New York corporatlon

engaged in a general contracting buslness. From tlme to tlme during the years

1979 through 1982, petltloner hired Elmgrove Developers, Inc. as a subcontractor

on various jobs for which petltloner had been hlred as general contractor.

3. Elngrove Devel-opers, Inc. ("Elmgrove") is and was at all times relevant

hereln a New York corporation engaged in a contracting business. Since L982,

however, Elmgrove has not been an active corporation. Durlng the perLod of lts

operatlng extstence, the shareholders of El.mgrove rrere tlro lndividuals, Nelson

LeBarron and Mary Bacchetta. Nelson LeBarron aLso served as Elmgrovers presl.dent.

Elmgrovers vice-president during the perlod of lts operatlng existence was

Louis Bacchetta.

4. Louis Bacchetta aLso served as vlce-president of pet l t loner fron 1980

through 1983, and is current ly i ts president.

5. In connect ion with Elngrovers subcontract lng act iv i t les for pet i t ioner '

petitloner would, from time to tlme, advance funds, materials and suppJ.lee to

Elmgrove in order for Elngrove to complete l"ts portlon of the Job. These

advances resulted ln an lndebtedness between Elmgrove and petltioner.
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6. Subsequent to the existenee of this l-ndebtedness, Louis Bacehetta,

act ing as pet i t lonerfs vice-presLdent,  ln i t iated the f l l lng of a f lnanclng

statement (UCC-1) on or about l"Iay 27, 1980. Said flnancing statement was flled

with the Offlce of Lhe Monroe County Clerk on llay 27, 1980, and was executed on

behalf of both Elmgrove, listed as the debtor on the statement, and Petlttoner,

J.lsted as the secured party, by Louis Bacchetta, who at the tlme was vlce-presl.dent

of both corporat ions.

7. Ttre YIay 27, 1980 flnancing statement descrLbed the property covered by

i t  as fol lows:

No

at

"See Schedule A attached

Debtor Ls not authorlzed
the  co l la te ra l . "

document purporting to be

the hearlng.

hereto and forming a part hereof.

to sell or otherwlse dLspose of or encumber

the t'schedule Af' referred to above was lntroduced

8. In addttlon, said financing statement l-lsted rrMonroe Tractor & Impl-enent

Co.,  Inc.r  924 LehLgh Stat lon Road, Rochester,  N.Y. 14467" as assignee of the

secured party.  On Jul-y 7, 1980, a standard UCC-3 form was f l led ln the Off ice

of the Monroe County Cl-erk referrlng to the orlglnal flnanclng statement flled

onMay 27,1980. The JuLy 7, 1980 statement l - isted Monroe Tractor & Inpl-ement

Co., Inc. as the secured party and was fll-ed for the purpose of assigning sald

secured partyrs rights under the orlgina1- l{ay 27, 1980 financlng statement.

The asslgnee l isted on the July 7, 1980 statement was t tC.I .T. Corporat lonr 40

West 57th Street,  New York, NY 10019.r '

9.  0n or about l t lay 28, 1980, Louis Bacchetta net with petLt lonerrs then

attorney, John Parr inel lo,  and Peter Claccar pet i t lonerts accountant,  to

dlscuss the exLstlng indebtedness between petitioner and Elmgrove. At hearlng'

both Mr. Bacchetta and Mr. Parrinel-l-o stated that lt was decLded at that
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meetlng that Elngrove would grant a securlty interest to petltloner, coverlng

El-mgrovefs equl.pment, to secure exlsting and future advances and loans from

petltloner to Elngrove. Both Mr. Parrinello and Mr. Bacchetta further stated

that a securlty agreement to that effect lras prepared under Mr. Parrlnellors

dlrection, and Mr. Bacchetta stated that such security agreement was executed

by NeJ-son LeBarron, El-mgrovef s presldent.

10. Pet i t ionerrs representatLves did not produce a copy of the securi ty

agreement at hearlng nor was Mr. LeBarron present at the hearlng to testify

regardlng the purported securlty agreement. Petitloner presented no evldence

as to the specific terms of the agreement.

11. SUbsequent to the f i l tng of the f lnancing statement onl{ay 27,1980,

petitloner continued to advance to Elngrove funds, equlpment and materLal-s ln

the manner descrlbed in Findlng of Fact "5" hereln. In addftlon' on September 30,

1990, petitioner loaned $40r000.00 to Elmgrove ln exchange for whlch Elmgrove

executed a promlssory note ln a principal- amount of $401000.00 ln favor of

petltloner. The note set forth the folLowing terms of repayment:

"1 .  In te res t  on ly  on  the  ls t  day  o f  Apr i l ,  1981 and $21500 '00
plus interest on the lst day of December, 1981 and quarterly there-
after unt l l  the said loan is ful ly patd.

2. Upon default, al-l- obligations of the underslgned shal-l
wLthout notice or denand, forthwith become and be i'nmediately due and
payable. I agree to pay any and all reasonabLe attorneyfs fees and
costs of col lect lon.

3. I  waive presentment,  Protest '  or not lce of dlshonor,  and
demand for paynent, notice of default or non-payment.tt

L2. On July 17, 1981, pet i t loner f i led a f lnanclng statement (UCC-l)  in

the Office of the llonroe County Clerk listing ltseLf as secured party and

ELmgrove as debtor. This flnancLng statement set forth the following as

property covered by it:
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rrA1l items of personal property lncluding trucks, heavy equlpnent,
nachinery, tools norr or hereafter acquired by Elngrove Developers,
Inc .  t t

This financing statement did not list an assignee of the secured Party and wae

executed on behalf of petitloner by Mr. Bacchetta and on behaLf of Elmgrove by

Mr. LeBarron.

13. At hearlngr !1r. Bacchetta stated that he caused the Ju1"y 17' 1981

financlng statement to be flled because of an error ln fil lng on the part of

the Monroe County Clerkfs offLce. Mr. Bacchetta stated that he had been

advlsed by the Clerkrs office that no record exlsted of the May 27, 1980

f i l - tng. Mr. Bacchetta therefore directed that the July 17'  1981 statement be

executed and f l led.

14. Subsequent to the f i l - ing of the July 17, 1981 f lnanclng statement '

petitloner continued to advance to Elngrove funds, equipment and materlals ln

the manner described ln Finding of Fact "5t' hereln. In addltlon, by check

dated September 1, 1981, pet l t ioner loaned Elngrove $20,000.00.

15. On Septenber 15, 1981, as the result of an audlt of El-ngrove by the

Audlt Dlvlsion of the Department of Taxation and Finance, Mr. Bacchetta executed

on behal-f of Elmgrove a Consent to Flxlng of Tax Not PreviousJ-y Determined and

Assessed fixtng EJ.mgrovets sales tax 1iabiLlty as a result of the audit at

I
$43  , 463  . 7  5  . '

L6. In February L982, Mr. Bacchetta, as vlce-presldent of Petltloner, was

contacted by representatives of the Central Trust Company of Rochester, New

The amount asserted herein by the Audit DLvLsion against petl.tLoner

i.ncludes the amount deternined due fron Elngrove together with bul-k saLes

tax on the value of the assets transferred to petltloner ln the amount of

$4 ,235.00  ($601500.00  @ 77. )  fo r  a  to ta l  tax  asser ted  due o f  $47 '698.75 .
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York (rrCentral- Trustrr). Both petitioner and Elmgrove had prevLously done

business wlth Central  Trust and, Ln February L982, Central  Trust held a $60,500.00

denand note executed by Elmgrove in Central Trustrs favor. A representatlve of

Central Trust met with !1r. Bacchetta on February 19, 1982 and advised Mr. Bacchetta

at that tlne that lt pl-anned to caLl ln all of Elngrovets lndebtedness.

Central Trust proposed a resolution to the sltuation whereby lt would agree not

to call in Elmgrovefs indebtedness lf petltloner would assume such lndebtedness.

By letter agreement dated February 22, 1982, Central Trust proposed to petltloner

that the bank consol idate Elmgrove's $60,500.00 demand note and a $12,857.00

note from a separate corporation lnto a five year tenn loan in the amount

$73,357.00 tn the name of pet i t ioner.  Mr. Bacchetta accepted thls let ter

agreement on behalf of petitioner on March 3, L982.

L7. Based upon Central Trustts representatlon that lt woul-d call- Ln all of

Elmgrovers indebtedness and lts proposal to resolve the sltuatlon (to which

petltloner agreed)r petitloner took possessl.on of ELngrove's equl.pment subsequent

to l ts February 19, 1982 neet ing with Central-  Trust.  Pursuant to thls transfer,

a document encaptioned I'Bil-l of Saleff dated February 19, 1982 was executed on

behalf of Elmgrove by l"tr. LeBarron. Sald Bill of Sale stated the foll-owlng:

I 'For the value recieved (sic) of  $75,955.68 on this date of February 19,
1982 we wlLl- sel-l to Talco Contractors, Inc. any and all equlpment
that EJ-mgrove Developers, Inc. owns as per TaLco Contractors, Inc.
chattel- agreement. The foll-owing ls to be lncl-uded, but not Llnlted
t o :

1972 TD8 Dozer
1970 TDB Dozer
I974 Case 5808 Backhoe
955 Cat Loader
BW2l0 Bomag Roller
619 Cat Pan

s/N 1066
s/N v000s91
s/N 8748820
s/N 71J820
s/N 736s7
s /N 61F1490r '

18. At hearing, Mr. Bacchetta stated that l t  was hls understandlng that '

ln exchange for pet l t ionerrs assumptlon of Ehngrovers lndebtedness, Pet i t loner
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hrould be assl .gned al l  of  Central  Trustts securl ty lnterests in Elmgrovefs

proPer ty .

19. CentraL Trust was listed ae secured party and El-ngrove lras lLeted as

debtor on a financing statement fil-ed ln the Monroe County Clerkrs offlce on

tfay 2, 1978. Sald flnanclng statement set forth the followl.ng as ProPerty

covered by l t :

"Equipment Security Agreement dated AprLL 27 I 1978
1974 #580 B 8748820 - l"lonroe Tractor'

A contlnuatlon of sald flnanclng statement llstlng the same parties as secured

party and debtor,  respect ively,  was fLled in the CLerkrs Off lce on APrl l  22'

1 9 8 3 .

20. Petltioner introduced no evidence of the existence of an aeslgnnent to

pet i t loner by Central  Trust of  Central  Trust 's securl ty lnterest ln Elmgrovets

equipment.

2I. Elmgrove ceased operatlons as a contracting

acqulsltlon ot its equipment ln February L982.

22. At the t lme of pet l - t ioner 's acqulsl tLon of

Elmgrove was lndebted to petitioner ln the amount of

f i rn upon pet l t lonerfs

Elmgrovers equlpment'

$ 6 6 , 9 3 7  . 8 5 .

CONCLUSIONS OF LAI^I

A. That sect lon 1141(c) of the Tax Law provides'  in pert inent Part :

"tr'Ihenever a person requlred to collect tax shaL1 make a sale,
transfer, or asslgnment in bulk of any part or the whole of hls
busLness assetsr otherwLse than in the ordlnary course of business,
the purchaser, transferee or assignee shall at least ten days before
taklng possesslon of the subJect of sald sa1e, transfer or asslgnment,
or paying therefor, notify the tax conmlsslon by reglstered nall of
the proposed sale and of the prlce, terms and conditlons thereof
whether or not the sel ler,  t ransferrer or asslgnor,  hag represented
to, or informed the purchaser, transferee or asslgnee that he owes
any tax pursuant to thls artlcl-e, and whether or not the purchaser'
transferee, or asslgnee has knowledge that such taxes are owing, and
whether any such taxes are in fact owing.

* * *
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For failure to conply with the provislons of this subdlvlslon the
purchaser,  t ransferee or assignee.. .  shal l  be personal ly I lable for
the payment to the state of any such taxes theretofore or thereafter
determined to be due to the state from the seller, transferrer or
assignor, except that the ltabtlity of the purchaser, transferee or
asslgnee shall be llnited to an amount not ln excess of the purchase
price or falr market value of the buslness assets sold' transferred
or asslgned to such purehaser, transferee, or assigneer whlchever ig
h i g h e r .  .  . t t .

B. That 20 NYCRR 537.L(a) (a) (1) excludes from the def lnLt l -on of sales,

transfers or assignments in bulk all rrsalesr transfers or asslgnments of

business assets in settl-eoent or reallzation of a vaLld lien, mortgage or other

security interestrr (enphasis suppJ-led). Accordlngly, the issue to be determlned

herein is whether petitionerts acqulsitlon of Elmgrovefs equlpment was ln

sett lement or real izat ion of a vaLid securl ty Lnterest hel-d by pet i t loner.  I f

so, then such transfer was not a bulk sale wlthln the neaning of sectlon

f141(c )  o f  the  Tax  Law.

C. That,, for purposes of the above-clted regulatlon, the term |tvalld

securlty interest" refers to security interests enforceable under the Unlform

Commerical- Code. Accordingl-y, a security interest which, Ln the opinion of the

Commission, is not enforceable under the UnLform Conrmerclal Code is not a va1ld

securl ty interest wlthin the meaning of 20 NYCRR 537,L(a) (a) (1).

D. That Unlforn Comnercial Code $ 9-2O3(L) provides, ln pertlnent part,

tha t :

t'a securlty lnterest ls not enforceable agalnst the debtor or thlrd
partles wl-th respect to the collateral and does not attach unless

(a) the collateral- is in the possesslon of the secured party pursuant
to agreement,  or the debtor has signed a.sgcurl ty,agreengr.r t .yhich
contalns a descr ipt ion of the col lateral"  (emphasls suPPlled).

E. That Unlform Connnerci.al Code S 9-105 defines ttsecurlty agreement tt as

t'an agreement whlch creates or provides for a securlty interest."
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F. That Official- Comnent I to Unlform Counercial Code $ 9-203 sets forth,

in pertinent part, the folLowlng wlth respect to non-possessory security

in te res ts :

"The onl-y requLrements for the enforceablllty of non-possessory
securlty interests in cases not lnvoLvlng land are (a) a rtritLng; (b)
the debtorfs signature; and (c) a descr ipt lon of the col lateral  or
klnds of col lateral . t t

G. That Offlcial Corment 5 to Unlforn Commerclal Code S 9-203 provides

the following:

"The formal requlsltes stated in thls sectlon are not only
conditions to the enforceabtltty of a securlty lnterest against thlrd
parties. They are ln the nature of a Statute of Frauds. Unless the
secured party is ln possession of the co1latera1, his securi ty
lnterest,  absent a wrt t ing whlch sat isf ies subsect ion (1) (b) ls not
enforceable even agalnst the debtor, More harm than good would
result from allowing creditors to establish a secured status by parol
evldenee after they have neglected the sinple fornallty of obtainlng
a slgned wrl t lng."

H. That in view of the aforeclted statutes, Official Coments and regu-

lationsr ouf, inltial- lnquiry as to the existence of a valld security agreement

between petltloner and Elngrove must center upon an analysis of the documente

submitted at hearing on petLtlonerfs behalf in order to determLne whether such

documents satLsfy the requirements fot a valid security agreement. For purposea

of this threshold inquiryr we do not conslder the testimonlal evidence lntroduced

at hearlng to establ-tsh the exlstence of a securlty agreement. Such evidence

nay properly be considered only if petitloner meets the lnltlal Statute of
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Conrmerc ia l -  Code 905 [2nd Ed. ,  1980] ) .
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ln question (Sg Whlte & Sunrners' IEIIg
2

I. That, with respeet to the documents submitted by petitioner at hearlng'

lt is not necessary that a separate document forually deslgnated rrsecurlty

agreementtt be Lntroduced in order to establish the exlstence of the securlty

agreement, nor ls it necessary that the securlty agreement be enbodled in a

single document, for the courts have established that |ta securlty agreement may

be found through a collective examlnatlon of varlous docunents none of which

could, standLng alone, satLsfy the requirements fot a securlty agreement found

ln UCC sect ion g-2O3" ( In re Coffee Cupboard, Inc.,  33 Bankr.  Rep. 668, 67L

[Bkr tcy .  1983] ) .  See a lso  Mat te r  o f  Numer ic  Corp . r  485 F .2d ,  1328 [ l s t  C l r .

1e731) .

J. That notwlthstandlng the rule of Law set forth in Concluslon of Law

ttlt ', the courts have further established that frsome [wrltten] language refJ.ectlng

a desire to ES a security interest must be contalned wlthln the documents

offered to establ lsh a securi ty agreement under U.C.C. $ 9-203." ( [$

l {odaf fe r i ,  45  Bankr .  Rep.  370,372 [S .D.N.Y.  1985] ;  emphas ls  ln  o r lg ina l . )

K. That petltioner has falled to lntroduce into evldence any documents

containlng any language reflectlng a desire on the part of Elmgrove to grant a

In reaching this conclusion we are nindful of the provlslons of sectlon

306(1) of the State Adnlnistratlve Procedure Act which makes provision

only for the exclusion of "lrrelevant or unduly repetltious evidencett and

r"qtrit"" that all- admlnistrative decisions be made "uPol conslderatlon of

the record as a wholefr. In vleW of Conclusions of Lalr ttCtt through ttG",

however, lt ls clear that as a matter of substantive law such testlmonlaL

evidence tn:ty not be considered Ln determining the existence of a securlty

lnterest absent petltionerrs satlsfactlon of the above-eited UCC requLre-

ments. I{e therefore do not conslder petitlonerrs testimonlal evldence

absent such a showlng (cf. Cathollc Medical.genter of Brookl-vn and Queens
v .  N . L . R . B .  5 8 9  F 2 d  1 1 6 6 '  1 1 7 0  [ 2 d  C i r  1 9 7 8 ] ) .
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security interest to petltioner. Speciflcally, the two floanclng statements'

f l l ed  on l ' lay  27 ,1980 and Ju ly  17 ,  1981,  respec t lve ly ,  do  no t  re f lec t  any

desire on Elmgrovefs part  to grant a securi ty interest to pet l t loner.  Rather '

these documents nereLy serve to put third parties on notLce that a securlty

lnterest g1 exlst  (g @r 74 Mlsc.2d 612, 6L5. See also

Uniform Connerclal- Code 59-402, OfficlaL Coment 2). Moreover, the courts ln

New York whlch have revlewed documents in comblnatlon to create a securlty

interest, have consistently required that, ln addLtion to the standard flnancing

statement, "there must be some further documentatlon corroborative of the

debtor 's Lntent to pledge co11-ateral-"  ( In Re Modaffer lr  45 Bankr.  Rep. 370,

372, EllpIB).

L. That the documentation submitted by petitioner, ln additton to the

financlng statements, contalns no Ianguage reflectlng a deslre on the part of

EJ-mgrove to grant a security lnterest to petltloner and thus fall-s to establlsh

the exlstence of a valid security lnterest under Unlforn Conmerclal Code S9-203

ant l  20 NYCRR 537.L(a) (a) (1).  SpecifLcal lyr the pronissory note dated September 30,

1980, and executed on Ei-mgrovers behalf by lts presLdent, makes no reference

whatever to any securlty agreement. Whlle the "8111 of Salerr dated February 19,

1982 nakes reference to a rrchattel agreenenttt, such reference Ls vague and

cannot be said to evince a written expresslon of a ttpresent lntent to create a

securl ty interestfr  ( In re Coffee Cupboard, Inc.r  33 Bankr.  Rep. 6681 672,

supr4).  Accordlngly,  pet i t loner has fai led to establ lsh that the transfer of

property at issue herein was pursuant to a valld security lnterest.
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M. That the petLtlon of Talco Contractors, Inc. ls denled and the Notlce

of Deterninatlon and Demand for Paynent of Sales and Use Taxes Due dated

October 12, 1982 is sustalned.

DATED: Albany, New York STATE TAX COUWSSION

00T I0 1s86 --R&&^-
PRESIDENT


