
STATE OF NEW YORK

STATE TAX COMMISSION

In

Susquehanna

the ltatter of the Petitlon
o f

Sheet Metal- ErectLon ServLce, Inc.

for Redetermlnatlon of a DefLciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per iod  3 /L /80-11/30 /82 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 yeara
of age, and that on the 5th day of December, 1986, he/she served the withln
notlce of Decislon by certLfLed uall upon Suequehanna Sheet ltetal Erectlon
Servlce, Inc. the petltioner ln the wlthin proceedlng, by encl,oslng a true copy
thereof ln a securel-y sealed postpald wrapper addressed as follows:

Susquehanna Sheet Metal Erection Servlce, Inc.
7077 E. Eden Rd.
Hauburg, NY L4075

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offLce under the excluslve care and custody of the UnLted Stateg Postal
Service within the State of New York.

AFFIDAVIT OF }IAILING

saye that the sald addressee is the Petltl.oner
set forth on said wrapper ls the last known addreee

That deponent further
hereLn and that the address
of the pet i t loner.

Sworn to before me thls
5th day of December, 1986.

pursuant to Tax Law sectl.on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Susquehanna Sheet Metal ErectLon Servlce, Inc.

for Redetermlnatlon of a Deflclency or RevLslon
of a Deterninatlon or Refund of Salee & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  PerLod 3 /L /80-LL/30 /82 .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comissl-on, that he/ehe ls over L8 yeara
of age, and that on the 5th day of Decemberr 1986, he served the wlthln notlce
of Declslon by certifled nal1 upon Corey J. Hogan, the representatlve of the
petitloner ln the withl-n proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald lrrapper addressed as follows:

Corey J. Hogan
Grove, Hogan, Ilogan & Douglas
102 East  Ave. ,  P .O.  Box  456
Lockport ,  NY 14094

and by depositing same enclosed ln a postpaid properly addressed w?aPper la a
post offlce under the excLusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the eaLd addressee ls the representatlve
of the petttloner herein and that the addreas set forth on satd wrapper is the
last known address of the representatlve of the petltioner.

Sworn to before ne this
5th day of December, f986.

pursuant to Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

December 5, 1986

Susquehanoa Sheet Metal ErectLon Servtce, Ioc.
7077 E. Edea Rd.
Hamburg, NY 14075

Geatlemeo:

Please take notlce of the Declslon of the State Tax CounLgsloa encloaed
herewlth.

You have now exhausted your rlght of revl.ew at the adminlstratlve 1eveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng tn court to reviEw ao
adverse decislon by the State Tax ComntsgLon nay be lnetltuted only under
Arttcle 78 of the Clvll Practlce Law aod Rulee, and must be commenced la the
Supreme Court of the State of New York, Albany County, wlthln 4 nooths fron the
date of thls notlce.

InquLrLes concernLng the compucatlon of tax due or refund aLlowed ln accordaoce
wlth thls declelon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representattve

Petltl.oner I s Representatlve :
Corey J. Ilogan
Grover Hogan, Hogan & Dougl,as
102  Eas t  Ave . ,  P .O .  Box  456
Lockport, NY 14094



STATE OF NEI^I YORK

STATE lAX COMMISSION

In the Matter of the Petition
:

o f
:

SUSQUEHANNA SHEET METAL ERECTTON SERVTCE, rNC. DECTSTON
:

for RevLslon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and 29 z
of the Tax Law for the Period March L, 1980
through November 30, L982. :

Petltioner, Susquehanna Sheet Metal Erectlon Servlce, Inc., 7077 Bast Eden

Road, Hamburg, New York L4075 fll-ed a petition for revision of a deterninatlon

or for refund of sales and use taxes under Arcicles 28 and 29 of the Tax Law

for the period March 1, 1980 through Novenber 30, f982 (FlLe No. 5A394).

A hearlng was held before James J. Morrls, Jr., Ilearing Officer, at the

offLces of the State Tax Commlsslon, 65 Court Street, Buffalo, New York on

ApriL 29, 1986 at 10:45 A.M. wlth al l -  br lefs to be subnLtted by July 21, 1986.

Petltioner appeared by Grove, Hogan, Hogan & Douglas (Corey J. Hogan, Esq. r of

counseL). The Audit DivtsLon appeared by John P. Dugan, Esq. (Deborah J. Dwyer,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the l-nstall-atlon of elther metal restroom partltLons or metal

lockers resuLts ln a capltal- inprovement to real property or ls merely the

lnstaLl-ation of tanglble personal property.

II. I,Ihether petitioner substantlated certain claLned exempt s81es.

TINDINGS OF FACT

1. Pet l t loner,  Susquehanna Sheet Metal  Erect lon Servlce, Inc.,  was a

contractor specializing in the sale and lnstallatlon of lockers, ehelvlng and

restroom part l t ions.
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2. On December 20, 1983, as the result  of  a f le ld audit ,  the Audlt

Dlvision issued agalnst petltloner a Notice of Determlnation and Demand for

Payment of Sales and Use Taxes Due for the perLod March 1, 1980 through November 30'

1982, assert lng a tax due of $17,758.96 pJ.us mlnlmum statutory interest,

3. PetltLoner executed a consent extending the period of llnltation for

assessment of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the period l {arch 1, 1980 through August 31, 1980 to December 20, f983.

4. The Audlt Dtvlsion conducted a detalLed examlnatlon of petltlonerts

contracts, contractor worksheetsr cash receipts journal and exemption certtfl-

cates for the audlt perlod. Thls analysis reveaLed that petltloner had treated

the lnstal-lation of netal partitl.ons and footlockers as capttal improvements.

Petlttoner reported the cost of materlaLs used in thls manner as taxable sales

and paid tax on the mater lals of $3,057.69. The audltor consldered the lnatal la-

tlon of both the partitlons and the lockers to be the lnstal-latlon of tangible

personal- property. Accordlngly, he computed sales tax on the entlre amount of

al-L contracts affected, gave petltloner credit for tax aLteady pald on the

matertals portton of the contracts and determlned additlonal tax due on the

servlce of tnstal- l lng personal-  property of $I21984.66.

5. Included ln all contracts revl.ewed by the audltor were a certaln

number of sales upon whLch petltloner pald no tax on the basls that the saLes

were made to exempt organizatlons. Because no exemptlon certiflcates were oade

aval.lable to the audLtor, these clained exeupt sales wete dlsallowed ln thelr

ent i rety.  Sales tax of $41774.30 was assessed on the ent ire amount of theee

contracts.

6. Approxlnatel-y 95 percent of petitionerts jobs were obtalned through

competitlve bldding. ThLs process lncl-uded the review of architectural drawLngs
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aod speclflcat{ons and the gubnlsslon by petltLoner of detatled bLuepriots ard

shop drawings. The restroom partltlons were ordered ftom a manufacturer whlch

cut the parttttons to meet the stze specLftcatloos requtred by each Job.

7. The restroom partltlong conslsted of uetal walls and door,lrays that

surround totlets ln publlc and seml-pubtlc restroons. The walls of the pertt-

tLons were roughly one and one-half to two inches thlck w{th a hetght of betwean

seventy and ol"nety lnches. PetLttoner Lnstatled partltLoos of three dl.ffereot

deslgns: floor uounted, floor mouoted head vail and ceLltng oount. In all cages'

the partttlons were anchored to floors or ceilLngs and wal1s uel.ng gteel threaded

rods and bolts. In some lnstancee, a rel"oforcement or brackec ltas attached

behlnd the wal-l or ceLling before the partltton was anchored loto place..

8. PetLtloner lnstalled Lockers usLng three methods. The recessed locker

style lnvolved fltting Lockere into prepared alcovee ln a waLl. The Lockers

were attached to fLoor and celllngr us{ng anchor bolts. The second type of

Lnstal-latlon lnvolved a double row of Lockers, standlag back to back ln the

nlddle of a room. The lockers were aochored lnto a concrete base prepared by

the bultder. The thtrd type of tnstallatLon lnvolved afftxlng a elngle row of

lockers to a concrete base and a wall.

9. The removal of partltions aod lockers rtas oot a conmon

however, it wag done on occaston, especLally as part of a generat renovattoo or

rehabllltatlon of restrooms or Locker rooms. Removal caused danage to the

exuent that hoLe{r were left where steel rods aad bolts anchored the partltloog

and lockers to floors, walls and cetllngs.

10. Three certlflcates of capltal lmprovement were provtded to petltlooer.

The tax assessed oo the lnstallatl.on and naterlal-s from these Jobe totalled

$ 7 4 0 . 4 6 .
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1l. Four exenpt use certl.fLcates were provlded to

wLth contracts co dlrectly provlde goods aad servlcEe

The total tax assesged on these contracts was $345.69.

L2. Three lnvolces lndentlfled ln connectlon wlth

could not be located.

Petlcloner ln connection

to tax exenpt organl.zattons.

the certlflcates subnltted

CONCLUSIONS OF LAW

A. That recelpts from the eale of services perforned ln naklng capttal

lmprovements are excluded fron the lnposl.tlon of saLes tax under sectlon

lf05(c) (3) of the Tax Law; receLpts fron the sale of tangible personal property

used ln naklng capltal improvementa are exempt frou tax under sectloo f115(a)(17)

of the Tax Law (Saf-Tee Plunblng Corp. v.  Tul ly,77 lLDzd Lr.

B. That sect lon 1101(b)(9) of the Tax Law and 20 NYCRR 527.7(d(3) def loe

capltal tmprovements as:

rrAn addLtioa or alteratlon to reaL property whlch:

(1) Substantlal.ly adde to the value of the real property' or
appreciably proLongs the useful life of the real propercy; trnd

(fl) Becomes part of the real property or is permanently
affLxed to the real property so that removal would cause
materlal damage to the property or artlcle ltself; and

(111) Is tntended to become a permanent lngtallatloo."

C. That prtor to thetr enactlon toto Law, the courts applted the crlterta

set forth 1o Tax Law $1101(b)(9) ln deternlnlng the taxablltty of lnetallatlons

slnllar to those at lssue here (See, Matter of Consolidated Edigon Co. of N.Y. r

Inc., v. Cl.ty of New YorE 44 NY2d 536; I'fatter of Wood Enterprlses v, State Tax

Coomlsston,6T ADzd L0423 Matter of FLah's_of Syracuee v. Tul ly,89 ADzi l  729).

D. That oetther the netal restroom partttlons nor the Lockere lost thelr

tdenclty as tanglble personal- property after belng installed by petttloner.

Nelther ts deslgned to be a permanent tnstalletlon as evldenced by the nethods
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of affixation and the fact that they can be easlly removed wlthout causlng

materlal damage to the property on which they were installed or the artlcleg

themselves. (See, Matter of  Raised Computer Floors, Inc. v.  Chu, 116 AD2d 958'

l v  den led  NY2d [September  4 ,  f986] . )

E. That petltloner was furnished wlth and accepted ln good faith certlfl-

cates of capital lmprovement and exempt use certlficates; therefore, lts tax

f-iabiJ-lty ls reduced ln the amount of $11086.15 as set forth ln Flndlngs of

F a c t f f l 0 f r a n d  r ' 1 1 r r  ( S a f - T e e  P l u n b l n g  C o r p .  v .  T y l l - v , 7 7  A D z d  1 g g , ) .

F. That the petition of Susquehanna Sheet Metal Erectlon Servlcer Inc, is

granted to the extent lndlcated ln ConcLuslon of Law "E"; that the Notlce of

Determtnation and Demand for Paynent of Sales and Use Taxes Due issued on

December 20, 1983 shal-l be nodlfl.ed accordlngly; and that ln al-l other respecta'

the pet l t ion ls denled.

DATED: Albanyr New York

DEC 0 51980

STATE TAX COMMISSION


