
STATE OF NET,I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Phlllp Sturlale
As an Offleer of An-Phll Servlce Ceoter, Iac.

for RedetermLnatlon of a DefLclency or Revision
of a Deternlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 /L180 -  2 /2818I .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of AJ.bany :

Davld Parchuck/Janet M. Saayr belng duly eworn, deposes and eaya that
he/ehe ls an enployee of the State Tax Conmleslon, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he/she served the wtthin
notiee of Declslon by certlfled natl upon Phlltp SturlaLe' As an OffLcer of
An-Phll Servlce Center, Inc. the petltloner ln the nlthln proceedtnB, bI
enclostng a true copy thereof in a securely sealed postpal.d wrapper addressed
as follows:

Phlltp Sturlale
As an 0fflcer of An-Phll Servl"ce Center, Inc.
2566 Gentsen Ave.
Brooklyo, NY IL229

and by depositlng same encloeed
post offLce under the exclusive
Service wtthln the State of New

That deponent further says
hereln and that the address set
of the petltloner.

ln a postpald properly addregeed wrapper l.n a
care and custody of the Unlted States PostaL
York.

that the sald addressee ls the petltLoner
forth on sald lrr:rpper l.s the laet knoltn address

Sworn to before ne thls
20th day of November, 1986.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
o f

Phtllp Sturlale
As an Officer of An-Phll Servtce Center, Inc.

for Redeterninatlon of a DefleLency or Revlslon
of a Deterninatlon or Refund of Sales & Use Tax
uoder Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 lL /80  -  2128/8L .

AFFIDAVIT OF IIAILING

Stace of New York :
9 S .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an enployee of the state Tax Cornntgslon, that he/she is over 18 yearg
of age, and that on the 20th day of November, 1986, he sErved the wlthtn notlce
of Decislon by certlfled mall upon Harold B. Bonlne, the representatlve of the
petltloner ln the wlthln proceedlng, bI enclosLng a true copy tbereof ln a
securely sealed poscpald nrapper addressed as follows:

Harold B. BonLne
170 Broadlray - Roon 201
New York, NY 10038

and by deposlclng same enclosed ln a postpald properly addreseed wrapper Ln a
post offlce under the exclusLve care and custody of the Unlted Statee Postal
Servlce wlthLn the State of New York.

That deponent further says that the sald addreasee ls the repreaeutatlve
of the petltloner hereln and that the address set forth on sald nrapper ls the
Last knomr address of the representative of the petltioner.

Sworn to before ne thLs
20th day of November, 1986.

Authorlzed
Purfruant to Tax Law section 174



STATE OF  NEW YORK
STATE TAX COMMISSION

AL  B  AN Y ,  NEW Y  ORK L2227

November 20, 1986

Phlllp Sturlale
As an Offlcer of An-Phll Servlce Center, Inc.
2555 Gentsen Ave.
Brooklyn, NY LL229

Dear Mr. Sturlale:

Please take notlce of the Declston of the State Tax Co lssloo encloged
herewlth.

You have now exhausted your rlght of revtew at the adninistrattve level.
Pursuaat to sectloa(s) 1138 of the Tax Law, a proeeedLng in court to revtew en
adverse declslon by the State Tax Co 'ntsslon may be lnstltuted onl-y under
Article 78 of the Civll Practice Law aod Rules, and must be comenced ln the
Suprene Court of the State of New York, Albany Countyr withln 4 nonthe from the
date of thls not lce.

Inqulrtes concernLng the computatlon of tax due or refund aLlowed ln accordance
wlth thLs declslon may be addresged to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment RevLew UnLt
Bulldlng #9, State Campus
Albaoy, New York 12227
Phone # (518) 457-2086

Very truLy yours,

STATE TN( COMMISSION

cc: Taxlng Bureaufs Representatlve

Petltloner I s Representatlves
Harold B. Bonlne
170 Broadway - Roon 201
New York, NY 10038



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the PetltLon

of

PHILIP STURIALE,
AS AN OFFICER 0F Al{-pHIL SERVTCE CENTER, INC.

for Revlslon of a Deterrnlnatl.on or for Refuod
of Sales and Uee Taxes under Artlcles 28 atd 29
of the Tax Law for the Perlod December 1, 1980
through February 28, 1981.

DECISION

Pecltlonea, Phitlp Sturlaler 4e 8o offlcer of An-Phll Servlce Ceoter,

Inc. r 2566 Gentsen Avenue, Brooklyn, New York 11229, fLLed a petitlon for

revl"sLon of a determtnatlon or for refund of gal-es aod use taxes uoder Artlclea

28 alnd 29 of the Tax Law for the period December 1, 1980 through Februaty 28,

1981 (F l le  No.  55886) .

A hearlng was held before Dennts M. Galllher, Hearlng Offlcer' at the

offlcee of the State Tax Coml"sslon, Two Wor1d Trade Center' New York' New

Yorkr on June 17, 1986 at 10:45 A.M. Peticloner appeared by llarold B. Bontoe,

C.P.A. The Audit Dlvislon appeared by John P. Dugan, Esq. (PauL A. Lefebvre,

Esq. ,  o f  counse l ) .

ISSUE

Whether a petLtlon to request revislon of the assessment hereLn agaloet

PhlLlp Sturlale, as an offLcer of An-Phll Servlce Center, Inc., was tLnely flled.

FINDINGS OF FACT

1. On March 13, 1984, the Audlt Dlvlslon leeued to petltloner, Phlllp

Sturlale, as an offl"cer of An-Phll Servlce Center, Inc., a Notice of DetermlnatLoa

and Deoand for Payment of Sa1es and Uee Taxes Due for the perlod December 1,



-2-

1980 through February 28, 1981 ln the amount of $7,001.28, pLue penalty aud

ln te res t .

2. In addltlon to an explanatlon that the deflclency was belng l.esued

agalnst petltloner, indlvidually, pursuant to Tax Law sectlons 1131(1) and 1133

as a responslbl-e officer of An-Phll Service Center, Inc,, the above notlce aleo

stated on Lts face the folLowing:

IITHE TAX ASSESSED HEREIN HAS BEEN ESTIMATED OR DETERMINED TO BE
DUE IN ACCORDANCE I'IITH TIIE PROVISIONS OF SECTION 1138 OF T1IE TAX LAW
AI\ID MAY BE CIIALLENGED THROI]GH TTIE APPEALS PROCESS BY FILING A PETITION
I^IITTIIN 90 DAYS.II

3. A petltton to contest the above deflclency lras fIled. The petltloo

forn bears petitlonerts signature and the date June 11, 1984. The eovelope ln

whLch the petltlon was nailed is addreesed to the State Tax Conmleeloa, Tax

Appeals Bureau, Albany, New York L2227 r aod bears the Uolted States Postal

Service postmark June 13, 1984. Thls petltloa was reJected by the Tax Appeale

Bureau aa oot tlnely f lLed.

4. The lnstant defLclency ts one amoog a group of related deflcLencl"es

pertainlng to other quarterly perlods. It ls al-leged that petltlong for each

of the other deflciencieg, none of whleh ls at lesue hereln' were nalled by

petltionerts representatl.ve via certlfled nall return recelpt requeeted.

Howeverr by contrast, the petltlon hereln was oalled by petltlonerte represeu-

tatLve by ordlnary nall. It ls alleged that the petitl"on wae nalled on June 11,

1984 at a nall box that lndicated frequent dally pl.ckups, and that the June 13,

1984 rather thaa a June 11, 1984 postnark uay have been the rettuLt of Postal

Servlce error.

CONCLUSIONS OF LAI.T

A. That sectlon

flled ls lncorrect or

f138(a) of the Tax Law provldes

lnsufflclent, the amouat of tax

that lf a returo when

due shall be deternlaed



-3-

from such lnfornatlon as may be avalLable; Lt further provides that such

deternlnatlon shall finally and irrevocabl-y flx the tax unless the persoo

agalnst whom lt Ls assessed, wl-thl"n ninety daye after glvlng of notice of such

deternination, shalL apply to the Tax Conmlsslon for a hearl.ng or unlees the

Tax Comisslon of lts own motion shall redeternlne the sane. The burden of

proof ls on petltlooer to sholr that he flled a tlnely petltloo' and che Tax

Comlsston has takeo a strict posltlon regardlng the etatucorlly-eetabllshed

nlnety-day perlod to petltl.on for a hearLng (Matter of Saults Pharmacy, Inc.,

State Tax Go ., September 28, 1983; Matter of Mlcqo-Carbureter Corporatlon,

State Tax Cornm., June 30, 1986).

B. That Tax Law $1147(a)(2) provldes, in perElnent part :

rrlf any return, cl-alm, statemeot, notlce, appnlcatlon or other docu-
ment requlred to be fll-ed, or any payment requlred to be nade wtthlo
a prescrlbed perlod or on or before a prescrlbed date under authorlty
of any provlsion of thls artlcle ls, after such perl"od or such date,
dellvered by Unlted States nall to the tax comlssion, bureau, office,
;ffi;-or person nLth whlch or wlth whom guch document le requlred to
be f11ed.. .  r  the date of the Unlted States ed on the

shall be deened to be the umeot
or payment is sent by unlted states register , such reglstratlon
shaLl be prlna facle evldence that such or pa]ruent was dellvered
to the tax comLsslonr bureau, offlce, offlcer or person to whlch or to
whon addressed. To the extent that the tax co@lsston shalL preecrlbe
by regulation, certlfted nall- nay be used ln l["eu of regletered mall
under thLs sectl"on." (emphasia supplled.)

C. That the petltlon hereLn lras not flled wltfrtn nlnety days after the AudLt

DLviston gave notLce of the taxes due. AceordLnglyt petttlonerte lt"abllLty wae

flnally and irrevocably flxed.



D .

Centerr

Paynent

DATED:

That the petl"tioo of

Inc.,  ls hereby denled

of Sales and Use Taxes

Albanyr New York

Phtllp Sturtale, as in offlcer of An-PhlL Servlce

and the Notlce of Ddternlnatloo and Demand for

Due dated March 13, 1984 ls suetained.

MMISSION.JSTATE TAX

frl0v 2 0 19Bo
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rA-36 (e/76) State of New York - O"Orrar"r,t of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

*

f ind most recent address of taxpayer descr ibed below; return to person named above.

Resu l t s  o f  sea rch  by  F i l es

P lease

Soc ia I  Secur i ty Date  o f  Pet i t ion

ress a

da a*u ertr*z-,rr/A--Pkfut>ffi, /^.*

' r%'//(???

a d d r e s s :

|  |  Same as above, no better address

l+p

Searched by Sec t i on

PERMANBNT RECORD

FOR INSERTIoN IN TAXPAYER'S FoLDER



S T A T E  O F  N E I ' I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

November 20, 1986

Phll-tp Sturlale
As an Offlcer of An-Phll Servlce Center, Inc.
2566 Gentsen Ave.
Brooklyn, NY LL229

Dear Mr. Sturlale:

Please take notlce of the Declslon of the State Tax Co "rlssloa eaclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLol.strative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adveree decisl"on by che State Tax Connlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulegr and must be conrm€nced ln the
Suprene Court of the State of New York, Albany Countyr wtthin 4 nonths from the
date of this not ice.

InquLrles concerntng the conputatlon of tax due or refund allowed ln accordance
rrl"th thl"s decl"eton uay be addreesed to:

NYS Dept. Taxatl.on and Flnance
Audlt EvaLuetLon Bureau
Asseggment Revlew Unlt
Bulldlag #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representative

Petltloner I s Repreeentatlve :
Harold B. BonLme
170 Broadnay - Roon 201
New York; NY 10038



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tlon

o f

PHITIP STURIALE,
AS AN oFFICER 0F AN-PHIL SERVICE CENTER, INC.

for RevlsLon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 atd, 29
of the Tax Law for the Perlod December 1, 1980
through February 28, 1981.

DECISION

Petltloner, Phlllp Sturiale, as an offLcer of An-Phll Servlce Centerr

Inc., 2566 Geatgen Avenue, Brooklyn, New York 1L229, flled a petltloo for

revLston of a deternlnatlon or for refund of sales and use taxes under Artlcles

28 and, 29 of the Tax Law for the perlod December 1, 1980 through Februaty 28,

1 9 8 1  ( F t l e  N o .  5 5 8 8 6 ) .

A hearing was held before Dennis 11. Gallther, llearlng Offieer' at the

offlces of the State Tax Comlsslon, Two World Trade Center, New York, New

Yorkr on June 17, 1986 at 10:45 A.M. Petitloner appeared by Harold B. BooLme'

C.P.A. The Audit Dl"vislon appeared by John P. Dugan, Esq. (Paul A. Lefebvre,

E e q . ,  o f  c o u n s e l ) .

ISSUE

Whether a petitlon to request revision of the assesament hereln agal.net

Phlllp Sturlaler as an offlcer of An-Phll Servlce Center, Inc. r was tlmely flled.

FINDINGS OF FACT

1. On March 13, 1984, the Audlt Dlvlel.oo lseued to

Sturlale, as am offtcer of An-Phtl Servtce Center, Ioc.'

and Demand for Payment of Sales aad Use Taxes Due for the

petitlooer, PhlllP

a Nottce of Deternlnatton

perlod Deceuber 1,



-2-

1980 through February 28r 1981 ln the amount of $71001.28, plue penalty and

lnterest,

2. In additton to an explanation that the deflclency nae belng lssued

agalnst petltl.oner, indlvidually, pursuant to Tax Law eectione 1131(1) aod 1133

as a responslble offlcer of An-Phll Servlce Ceater, Inc.r the above notlce alao

stated on tts face the followlng:

IITHE TAx ASSESSED HEREIN HAs BEEN ESTII.{ATED OR DETERMINED TO BE
DUE IN ACCORDANCE WITH THE PROVISIONS OF SECTION 1138 OF THE TN( LAW
AI{D }IAY BE CHALLENGED THROUGH THE APPEALS PROCESS BY FILING A PETITION
WITHIN 90 DAYS.II

3. A petltlon to contest the above deficiency was fl"led. The petltion

forn bears petltlonerts sLgnature and the date June 11, 1984. The envelope in

whlch the petltlon was nail-ed ls addressed to the State Tax Gomiselon, Tax

Appeals Bureau, Albany, New York L2227, and bears the Unlted States Postal

Servlce postmark June 13, 1984. Thls petltl"on wae reJected by the Tax Appeals

Bureau as not tlnely flled.

4. The instant deflciency Le ooe auong a group of related deflcienclee

pertalnlng to other quart,erly perLods. It Ls alleged that petltlons for each

of the other deflcleaciee, none of whlch le at lesue hereln, were malled by

petltlonerfs representative vla certLfled mait return recelpt requested.

However, by contrast, the petitlon hereln was maLled by petltionerte repreeen-

tatlve by ordlnary nal"l. It ls alleged that the peqltlon was nalled on June 11,

1984 at a nail box that lndLcated frequent dally pickups, and that the June 13'

1984 rather than a June 11, 1984 postnark may have been the reeult of Postal

Servlce error.

CONCLUSIONS OF LAW

A. That sectlon

flled ls l"ncorrect or

1138(a) of the Tax Law provldes

lnsufflclent, the anount of tax

that lf a retura when

due shall be determlned



-3-

from euch lnfornatLon as nay be avaLlabl-e; lt further provides that euch

deteruinatLon shall flnally and lrrevocabJ.y flx the tax unless the persoo

against whon lt ls assessed, wlthln nioety daye after glvlng of notice of such

deternination, shall apply to the Tax Cornmleslon fot a hearlng or uoless the

Tax Co lesion of lts own motloa shaLl redetermlne the sare. The burden of

proof ie on petltioner to show that he ftled a tineJ.y petitLon' and the Tax

conmission has taken a strlct positlon regardlng the statutorlly-establl8hed

nlnety-day period to petitton for a hearlng (Matter of Saults Pharmacy, Ine.'

State Tax Co -. ,  September 28, 1983; Matter of  Mlcro-Carbureter Corporat lon'

S ta te  Tax  Conm. ,  June 30 ,  1986) .

B. That Tax Law $LL47(a) (2) provtdes, ln percinent part :

ItIf any return, cl-alm, statement, notlce, appllcatlon or other docu-
ment regulred to be ftLed, or any payoeot requlred to be nade wlthln
a prescribed perlod or on or before a prescrlbed date under authorlty
of any provl"sloo of thls artlcle te, after such perlod or such dater
dellvered by United States nall to the tax comlsslon' bureaur offlce'
;IEIEe:-'r person with whlch or wlth whom such document la requlred to
be f11ed..., the date of the Uolted States postmark etamped on the
envelope shal nt
or payment ls sent by United States regLstered nall, such regietratlon
shalL be prina facLe evldence that such docunent or pa)rBent was deLlvered
to the tax comlsslon, bureau, offlce, offlcer or person to whlch or to
whon addressed. To the extent that the tax coomlsslon ahall preecribe
by regulatton, certlfled natl nay be used in ll.eu of registered mal.l
under thl"e secclon." (enphasts supplled.)

C. That the petLtlon hereLn was not flLed wl"thln nlnety days after the Audlt

Dlvlsion gave notlce of the taxes due. AccordlngLy, petltionerre Llabllity was

flnally and lrrevocably flxed.



D .

Ceater,

Payneot

DATED:

That the petltlon of

rnc.,  is hereby denled

of Sales and Use Taxes

Albanyr New York

-4-

Phlllp SturLale, as an offlcer of Ao-Phll Servlce

and the Notlce of Deternlnation and Demand for

Due dated March 13, 1984 ls sustalned.

STATE TN( COMMISSION

PRESIDENT
NO\/ 2 0 19s6


