
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltl.on
o t

t{tll ian & Mary StepLen
dlbla Stepiente Liquor Store

for Redetermlnatlon of a Deflciency or Revlaion
of a Deternlnation or Refund of Selea & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l78  -  8 l3 I /8 I .

AFFIDAVIT OF MAITING

State of New York :
s a .  :

County of Albany 3

Davld Parchuck/Janet M. Snayr being duly sworn, deposes aad saye that
he/she Ls an empl-oyee of the State Tax Conrmtsslon, that he/she le over 18 yearg
of age, and that on the 2lst day of Aprll, L986, he/she served the wlthln notlce of
declslon by certlfled nall upon Wtlllan & Mary StepLen, dlbla Steplenre Liquor
Store the petitloner ln the wlthin proceedlng, by eocloslng a true copy thereof
in a securely seaLed postpal.d wrapper add.ressed as fol-I-ows:

Wllllan & Mary Stepl.en
d lb la  S tep len 's  L lguor  S tore
770 Indlan Church Road
West Seneca, NY

aod by deposltlng same enclosed in a poetpaid properly addressed wrapper in a
post offlce under the exclueive care and custody of the Unlted States PoetaL
Servlce wlthln the State of New York.

That deponent further says that the sald addreasee l.s the petl.tloner
hereln and that the address set forth on eaLd wrapper ls the Laet know! addrces
of the pet i t loner.

Sworn to before ne this
21s t  day  o f  Apr l l ,  1986.

lzed to adntnlst
to Tax Law sec

baths



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Wllltan & Mary Steplen
d lb la  S tep lenrs  L lquor  S tore

for Redetermlnation of a Deflclency or Revlslon
of a DetermLnation or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  9 lL l78  -  8 /3L /8L .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belog duly sworo, depoees and says that
he/she ls an euployee of the State Tax ComlssLon, that he/ehe le over 18 yearg
of age, and that on the 21st day of AprlL, 1986, he served the withln trotlce of
decieton by certlfled nail upon Walter G. Goldste1n, the represeatatlve of the
petltloner in the lrlthln proceedLng, by eaclosing a true copy thereof ln a
secureLy sealed postpald wrapper addressed as follows:

Walter G. Goldstein
1060 El l tcot, t  Square Bldg.
Buffalo, NY 14203

and by depoeltlng s€rme encLosed to a postpatd properly addressed wrapper 10 a
post offlce under the excluslve care and custody of the Unlted StateE Poetal
Service withln the State of New York.

That deponent further says that the said addres€ree l"s the representatLve
of the petltloner hereln and that the addrees set forth oo sald ltrapper ls the
last known address of the representattve of the petltloner.

Sworn to before me thLs
2 l .s t  day  o f  Apr l l ,  1986. tu ,

lzed to
t to Tax Law



STATE OF  NE IT  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Apr l l  21,  f986

Wllllan & Mary Steplen
dlbla Stepienrs Llquor Store
770 Indlan Church Road
West Seneca, NY

Dear Mr. & Mrs. Steplen:

Pl-ease take notlce of the decLsl"on of the Stage Tax Commlsslon eoclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlert 8n
adverse declslon by the State Tax Co 'nissl"oo oay be lnstttuted only under
ArtlcLe 78 of, the ClvlL Practtce Law aod Rulesr aod Dust be con"nenced ln the
Supreme Court of the State of New York, Albaoy County, nithin 4 nonthe from ghe
date of this not lce.

Inqul"rles concernlng the computatton of tax due or refund allowed Ln accordance
with thls declslon rnay be addreeeed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Asgessuent Revlew Unl.t
Bullding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaure Representattve

Petl t loner I  s Representat lve:
tr Ial ter G. Goldsteln
1060 El l tcott  Square Bldg.
Buffalo, NY 14203



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

WILLIA}I & MARY STEPIEN
dlbla STEPIEN's LIQUOR STORE

for Revislon of a Det,ermlnatlon or for Refund
of Sales and Use Taxes under ArtLcl-es 28 and, 29
of the Tax Law for the Perlod September 1, 1978
through August 31, 1981.

DBCISION

Petltloners, Willlam and Mary Steplen, 770 Indian Church Road' West

Seneca, New York L4092, flled a petltlon for revislon of a deternl.natlon or for

refund of sal-es and use taxes under Artlcl-es 28 and 29 of. the Tax Law for the

perLod Septenber 1, 1978 through August 31, f981 (Fl1e No. 37953).

A hearLng was held before James J. Morrig, Jr., Hearlng 0fflcer, at the

offl.ces of the State Tax Conml.sslon, 65 Court Street, Buffalo, New York, on

June 19 ,  1985 a t  9 :15  A.M. ,  wLth  a l l  b r le fs  to  be  f l led  by  Septenber  15 ,  1985.

PetLtloners appeared by WaLter G. GoldsteLn. The Audit Dlvlslon appeared by

John P. Dugan, Esq. (Deborah Dwyer, Esq.,  of  counsel) .

ISSUES

Whether the Audlt DLvLsion properly determl.ned the tax llabLllty of the

petL t loners .

FINDINGS OF FACT

1. 0n Septenbet 4, 1981, the Audlt  Divis lon issued to pet l t lonera,

Willian and Mary Stepien, a Notlce and Denand for Payment of Sales and Use

Taxes Due Number 5810626918 covering the perl.ods ended November 30, 1978

through August 31, 1981 assert lng taxes due of $5r523.97 excluslve of lnterest.
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0n Aprll 23r L982, the Audtt Dlvlslon lssued to petitloners t{ll ltan

and }dary Stepien a NotLce and Demand for Paynent of SaLes and Use Taxes Due

Number S810626918E (satd number being the same number as the notlce dated

September 4, t98l) ,  for the same perlods as stated ln the notLce dated September 4'

1981 and assert ing addit lonal taxes due of $3r912.26 excluslve of lntereat to

date of sald not lce.

The NotLce of Determinatlon

g!!g, bore the followlng explanatlon:

and Demand dated Aprll 23, 1982 lnter

ttAssessment ls revised to correct the tax and update the
sinpl-e Lnterest to LprLL 22, 1982.n

The petltioners ftled a tlnely proteet wlth respect to the asserted Ilabtllty.

2. Petitioners operated a retall l lquor store ln Buffal-o, New York under

the buslness name t'Steplents Ll.quor Storerr for approximately 14 years untll

June 1981 when the bueiness was so1d.

3. The Audit DLvisLon audlted petltloners buslness for the perlod Septenber 1,

1978 through the period ended August 31, 1981. Pet l t loners had aval lable for

audit: sales Journals, purchase Journals and federal- income tax returns.

PetitLoners dld not have avallable for audit: cash register tapesr purchase

invoices or records of selling prlces. Petltlonersr federal returne reconciled

wLth the lnformatlon contained ln the sales and purchase Journals.

4. Because petitloners dld not malntaln adequate recorde to determlne and

verify sales, a markup audit was performed. Baeed upon prevlous audlt experlence'

the Audlt Division determined that petltloners purchases nould be allocated.757

to lLquor purchases and. 257 to wlne purchasee. Based again upon prevloua audlt

experlence, f-iquor was marked up 17.292 and, wlne was marked up 53.42 resultlng

in total-  audlted sales of $704r864.68. Subtract ing pet i tLoners reported sales

of $6251951,55 from audlted sales resul, ts ln $78r913.13 of unreported taxabLe
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sales whlch after appt-lcatlon of the tax rate deterninee the $51523.97 ln

addltlonal tax asserted due on the NotLce dated September 4, 1981 (Flndlng of

Fac t  r r l r r )  .

5. Based upon the deregul-atlon of wine prices, the markup on wine for the

perlod beglnnLng June 1, 1980 and thereafter was reduced to 24.02. A theft

allowance of IZ lras also granted petLtLoners. Theee adJustnente reguLt ln a

determlnatlon of $681r93I.94 Ln taxable sales whlch when compared to petltloneral

reported sales results ln the $3r912.26 revlsed addlt lonal tax asserted on the

Notice dated Aprl l  23, 1982 (see Flndlng of Fact rr l r ' ) .

6. that petltloners federal- return for the year 1978 showed an opening

lnventory of $20,876.00, a closLng inventory of approxlnately $25r636.00 and a

markup over costs of 132 after inventory adJustment. Petitlonersr closing

lnventory decreased to $201567.00 ln 1979, increaeed to $241678.00 ln 1980 and

in the slx months of operation ln 1981 prlor to the sale of the buslness

apparent ly lncreased to $27,000.00.

PetLt ionergr markup over coats for the years 1979 and 1980 after

lnventory adJustnent nere approxLmately 102 and 112, respectlvely.

After accountlng for the supposed lncrease ln lnventory (whlch reducee

petltionersr purchases subJect to narkup) petLtloners sholted a narkup of L9Z

for the slx months they operated ln 198I.

7. That the petltloners on their "flnal returnrt for the year 1981 lleted

amount received for inventory as $271000.00 and coat of such lnventory as

$221000.00 lncurring nelther gain nor loss on sald lnventory sales as Part of

the sal-e of the business.

8. That 1n performtng lts purchase markup audlt the Audit Dlvlslon dld

not take lnto account opening and closlng inventorles.
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g. Pet i t ioners establ lshed that their  purchases were al located 84.27 to

l lquor and 15.87" to wine.

f0. Petitloners allege (a) that they sustalned greater theft loeees than

12 and (b) that they sold at a lessor markup than ueed by the auditors.

CONCLUSIONS OF LAI^I

A. That petitl.oners fatl-ed to malntaln adeqqate verLfLable records of

purchases, costs,  sale pr lces and recelpts.  Wtrere books and records are

lnconplete use of externaL indices ls permlsslbLe. (Matter of Sakran v. S.T.C.,

7 3  A . D . 2 d  9 8 9 ;  T a x  L a w  S 1 1 3 8 ( a ) ) .

B. That although lt generally is proper to "net" out inventory when

performing a purchase markup audltr petltloners hereln have not establlshed the

opening Lnventory of Septenber 1, 1978 whlch amount may have been greater than

or less than the closing lnventory of $251636 as of December, 1.978. lloreover

petttLonersr closing lnventory of June 1981 appears somewhat suapect based upon

the conslderable varlance over the short six month perLod to prior years in

respect of petitionersr admltted uarkup. Thus, in additLon to their fallure to

establleh the amount of thelr openl-ng lnventory, it appears somewhat llkely

that petltionersr openlng lnventory on September L, 1978 and their cloeing

lnventory of June l98L wouLd cancel- each other out. It ls therefore determlned

that there has not been shown by petitloners any error ln respect of the Audtt

Dlvlslonrs refusal- to otherwise adJust inventory.

C. That petitioners have substantlated (Ftnding of Fact "9r') that the

ratlo of llquor purchases to wine purchases was dLfferent from that ueed by the

Audtt Dlvislon (Flndlng of Fact "4tt) and the AudLt Dlvlslon ls directed to

recompute petl.tionerst llabLllty based upon the allocatlon of llquor purchases

of 84.27" of total  purchases and wlne purchases as 15.8f l  of  total  purchasee.
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D. That petLtloners have falled to sustaln thel.r burden of showLng that

the Audlt Dlvisionrs markup percenteges qrere incorrect or erroneoua.

E. That petitioners have failed to sustaln thelr burden of showlng that

they sustalned theft loss greater than the 1Z all-owance granted by the Audtt

Divis ion.

F. That the Audit DlvLsion ls dtrected to recoopute petttLoners llabtLlty

ln accordance wlth Concl-uslon of Law ttCt' using the markup percentages lt

determined (Conclusl.on of Law ttDt', FLndlngs of Fact rr4tr and ttStt) taking tnto

account a 1Z theft alLohrance (Findlngs of Fact r'5").

G. The petition ls granted to the extent noted in Concluglon of Lalv ttF"

and the Notlce of Determinatlon and Demand as revlsed is ln all other reePects

sustained together wlth such lnterest as allowed by Law.

DATED: Albany, New York

APR I 1 tgs6
STATE TAX COMMISSION

PRESIDENT


