
STATE 0F NEI'I YORK

STATE TAX COMMISSION

In the Matter of the PetLtLon
of

Van C. Stathe
Officer of 1174 Restaurant Inc.

dlbla Tip Top Restaurant

for Redeterminatlon of a Deflciency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Period 12 I  L |  80-81 3L |  82.

AFFIDAVIT OF MAILING

that the sald addreasee ls the petltloner
forth on said wrapper Ls the laet knonn addrese

State of New York :
s s .  :

County of Albany t

Davld Parehuck/Janet !{. Snayr being dul-y sworn, depoees and eays that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 yearg
of age, and that on the 14th day of Novemberr 1986, he/she served the wlthln
not lce of Declsion by cert l fLed mai l  upon Van C. Stathe, Off icer of LL74
Restaurant Inc. dlbla Tip top Restaurant the petttlooer ln the wlthtn
proceedlng, by enclosing a true copy thereof ln a securel-y sealed poetpald
rrrapper addressed as follows:

Van C. Stathe
Off lcer of LL74 Restaurant Inc.
dlbla Ttp Top Restaurant
1174 Brooks Avenue
Rochester, New York L4624

and by deposltlng same enclosed Ln a postpald properly addreeeed wrapper ln a
poet offlce under the excluslve care and custody of the Untted States Poetal-
Servlce wlthln the State of New York.

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thls
14th day of November'  1986.

pursuant to Tax Law section L74



STATE OF NEIT YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
of

Wllllan Panos
Presldent of lI74 Restaurantr Inc.

dlbla Ttp Top Restaurant

for Redeterminatlon of a Deflciency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law for the
Perlod L2l L |  80-8 I  3L |  82.

AFFIDAVIT OF MAILING

ln a postpaid properly addreesed wrapper ln a
care and custody of the United Statee Pogtal
York.

that the sald addreesee ls the PetLtloner
forth on sald nrapper ls the laet knoen addreas

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duJ-y sworn, deposes and eaye that
he/she ls an employee of the State Tax Cornmisslon, that he/ehe ls over 18 years
of age, and that on the 14th day of November, 1986, he/she served the ltlthln
notLce of Decislon by certlfLed nalJ- upon lJill-lam Panosr Prestdent of LL74
Restaurant, Inc. dlbla Tip Top Restaurant the petltloner ln the wlthin
proceedtng, by encloslng a true eopy thereof ln a securely eealed postpald
wrapper addressed as foLlows:

llllllam Panos
Presldent of lL74 Restaurant,  Inc.
dlbla Tlp Top Restaurant
1174 Brooks Avenue
Rochester, NY L4624

and by deposltlng same enclosed
post offlce under the exclusive
Servlce wlthln the State of New

That deponent further says
herein and that the addrese set
of the pet l t l .oner.

Sworn to before ne thLs
l4th day of November, 1986.

to ster oat

t)l J;,

pursuent to Tax Law eectlon 174



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Van C. Stathe
Off icer of 1174 Restaurant Inc.

d/b/a Tlp Top Restaurant

for Redeterulnatlon of a Deflclency or Revlslon
of a DetermLnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod I2l  L l8O-81 3L I  82.

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Conrmlsslon, that he/she ls over l8 years
of ager and that on the 14th day of Novemberr 1986, he served the withln notlce
of Declsl.on by certlfied mall upon Carl A. Nannl-, the representatlve of the
petitloner in the withln proceedLng, bI encloslng a true copy thereof ln a
secureLy sealed postpaid wrapper addreesed as follows:

Carl A. Nannl
271 Lake Avenue
Rochester '  NY 14608

and by depositlng same enclosed ln a postpald properly addressed nrapper ln a
post offlce under the excluslve care and custody of the UnLted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the rePresentatlve
of the petltloner hereln and that the address aet forth on sald rtraPPer Ls the
last known address of the representative of the Petitioner.

Carl A. Nannl

before ne thls
of November, 1986.

Sworn to
14th day

s
sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matte- of the Petitlon
o f

Wllllam Panos
Presldent of LL74 Restaurant,  Inc.

dlbla Tlp top Restaurant

for Redetermlnatlon of a Deflclency or RevLelon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod L2/ L |  80-8 /  3I  /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, depoees and eaya that
he/she ls an employee of the State Tax Co'nlsslon, that he/ehe ls over 18 yeara
of age, and that on the 14th day of November, 1986, he eerved the wlthln notlce
of Declslon by certlfl.ed mall upon Carl A. Nanni, the representatlve of the
petitloner ln the withln proceedlng, by encloelng a true copy thereof ln a
securely sealed postpald \rrapper addressed as foLlows:

Carl A. Nanni
27I Lake Ave.
Rochester,  NY 14608

and by depoeltlng same enclosed ln a postpaid properly addressed wrapper in a
post office under the excLusive care and cuetody of the Unlted States PoetaL
Servlce nLthln the State of New York.

That deponent further eays that the sal.d addressee ls the representatlve
of the petltLoner hereln and that the addreaa set forth on sal.d wrapPer le the
last known address of the repreaentatlve of the petltloner.

Sworn to before me this
14th day of November, 1986.

ster oat
pursuant Tax Law section 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

November 14, f986

Van C. Stathe
Offlcer of. LL74 Restaurant Inc.
dlbla Tlp Top Restaurant
LL74 Brooks Avenue
Rochester, New York L4624

Dear Mr. Stathe:

Please take notlce of the Dectslon of the State Tax Comisslon eocloeed
herewlth,

You have now exhausted your right of revlew at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ia court to revlew ao
adverse decLslon by the State Tax ComLesion oay be lnstltuted onLy under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be corn-enced la the
Supreme Court of the State of New York, ALbany County, wlthlo 4 noothg fron the
date of thls not lce.

InqulrLes concerning the computation of tax due or refund allowed ln accordance
wlth thLs dectsion rnay be addressed to:

NYS Dept. Taxatlon and FLnance
Audl"t Evaluatloo Bureau
Assegsment Revlew Unlt
BulLding f9, State Campus
Albaoyr New York L2227
Phone # (518) 457-2086

Very truly yourn,

STATE TN( COMMISSION

cc3 Taxl.ng Bureaurs Representative

Petl.tl"oner t s Representatlve :
Carl A. Nannt
27L Lake Avenue
Rochester,  NY 14608



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE I {  YORK 12227

Noveuber 14, 1986

Ifll-llan Panos
Presldent of LL74 Restaurant, Inc.
d/b/a Tlp Top Restaurant
1174 Brooks Avenue
Rochester, NY L4624

Dear Mr. Panos:

Please take notice of the Decision of Ehe State Tax Cornmlselon encloeed
herewlth.

You have now exhausted your rlghc of review at the admlnlstrative level.
Pursuaot to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew aa
adverse declslon by the State Tax Cornnl"sston nay be lnstltuted only uoder
Aruicle 78 of, the Civll Practlce Law and RuLes, aod muet be cornrnenced lu the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths frou the
date of this notl.ce.

Inqulrles concernlng the computatlon of tax due or refund allowed ln accordence
wlth thle decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uatlon Bureau
Assessneot Review Uolt
Bulldlng #9, State Caupus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TA)( COMMISSION

cc: Taxlng Bureaurs Represeotative

Petl"tloner I s RepresentatLve :
Carl A. Nanni
271 Lake Ave.
Rochester, NY 14608



STATE OF NE![ YORK

STATE TN( COMMISSION

In the Matter of the Petltlon of

o f
:

vAl{ c. STATHE,
OFFICER OF 1174 RESTAURAIiIT, INC., :

DIB/A TrP TOP RESTAURAT{T,
:

for Revlsion of a DetermlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 an.d 29 t
of the Tax Law for the PerLod December l, 1980
through August 31, L982. :

DECISION

In the llatter of the Petltion
:

o f

SIILLIAI'{ PAI'IOS,
PRESTDENT OF 1174 RESTAI]RANT, rNC., :

DIBIA TIP TOP RESTAUMI{T,
:

for Revlslon of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod December 1, 1980
through August 3L, 1982. :

Petltloner, Van C. Stathe, IL74 Brooks Avenue, Rochester, New Yotk L4624,

flled a petitlon for revl.sion of a deternination or for refund of salee and use

taxes under Articles 28 and 29 of the Tax Law for the perlod December 1, 1980

through August 31, 1982 (F1Le No. 50474).

Petitioner, I' l l l l iam Panos, LI74 Brooks Avenue, Rochester, New Yotk L4624,

flled a petitlon for revlsion of a determlnatlon or for refund of sales and uge

taxes under Articles 28 and 29 of the Tax Law for the perlod December I' f980

through Auguet 31, 1982 (Fl t-e No. 50648).

A consolldated hearlng was held before Tinothy J. Al-eton, Hearlng Offlcer,

at the offlces of the State Tax Comnisgion, 259 Monroe Avenue, Rochester, New
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York, on June 3, 1986 at 9:15 A.M., wl. th addlt lonal evldence to be submLtted by

June 17, L986. Petitloner appeared by Carl A. Nannl, P.A. The Audit DLvlslon

appeared by John P. Dugan, Esq. (Janes Del la Porta, Eeg.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlsion properly asserted additLonal sales tax due from

petLtioners and whether such tax was properly determlned.

FINDINGS OF FACT

1. On February 24, 1984, followlng an audlt of LI74 Restaurant, Inc.

dlb/a Tip Top Restaurant, the Audlt Dlvlslon lssued to each of the respectlve

petltloners, Van C. Stathe and !J1111am Panos, a Notlce of Determlnation and

Demand for Paynent of Sales and Use Taxes Due for the perlod December 1, 1980

through August 31, L982. The not lces each asserted $8,196.90 tn addlt ionaL

sales tax due together wlth lnterest thereon and aLso asserted penalty agalnet

each pet l t ioner pursuant to sect lon 1145(a) of the Tax Law. Pet l t lonerst

llablllty was premlsed upon the Audlt Dlvislonrs assertion that each wae a

responslble offlcet ot LL74 Restaurant, Ihc. durlng the audlt perlod and

therefore llable for addltlonal sales tax found on audlt pursuant to sectlong

1131(a) and 1133 of the Tax Law.

2. Durlng the audLt period, petitioner Panos was president and petltloner

Stathe was vfce-president and secretary of 1174 Restaurant, Inc. dlbla Ttp Top

Restaurant (rr the corporat iontt) .

3. During the corporationrs fl.scal year ended July 31, 1982 each petltloner

owned 502 of the corporatlonrs stock. Durlng the corporatlon'e flscal year

ended July 31, 1983 petttioner Stathe owned 517 ot the corporatLonrs stock and

petltloner Panos owned the remainlng 49iu. Neither petitloner took lseue wlth
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the Audlt DLvisionts assertlon that he was a responsible offlcer of the corpora-

tlon during the relevant period.

4. On audlt, the Audlt Divislon requested access to the corporatlonrs

books and records, monthly statements, guest checks, cash register taPes, bank

recordsr and any other records to substantlate the corporatlonrs reported

taxabLe sales. The Audit Dl.vlsLon made such requests of petltloneraf repreeenta-

tlve on four occaslons. In response to such requegts, petLtlonerar representatlve

provided the Audlt Division wlth the corporatlonts Federal Income Tax Returne

for f lscal  years ended July 31, 1981, July 31, 1982 and July 31.,  1983, and some

nonthly statements. No other records rrere provided prlor to the issuance of

the notlces of determlnatlon.

5. To determlne the corporatlonra taxable sales, the Audlt Dlvlslon

compared the corporationrs gross sales as set forth on its Federal corporate

Lncome tax returns for its flscal years ended July 31' 1981 and July 31' L982

wlth the corporatlonts gross sales per lts quarterly sales tax returns for the

perlod September 1, 1980 through August 31, 1981 and September 1, 1981 through

August 31, 1982. An exact comparlson between sal-es tax flgures and lncome tax

figures was not possible glven the corporatlonts fallure to provlde adequate

documentatlon as to monthly eales. The difference between gross sales per the

Lncome tax returns and gross sales per the closest correspondlng salea tax

returns was determined by the Audtt DivisLon to be addltlonal taxable salee

attributed to the corporatlon. Speclfically, the Audit Dlvlslon reached the

fol lowing results:
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Groes Salee per Income Tax Returns
8 l L l 8 0  -  7 l 3 L l 8 L

Gross Sales per Sales Tax Returns
elL l80 -  8 l3 l lgr

$4  10  ,386

35 I  ,336
$  59 ,050
x7Z

$-E55.so

Addltlonal Sales

Tax Due

Tax Due/Quarter

Addltloaal Sales

Tax Due

tax Due/Quarter

hereln were lgsued

Groes Sales per Income
8 l L l g L  -  7 l 3 L l 8 2

Grosg Sales per Sales
e lL /81  -  8 l3L l82

Tax Returns
$457 ,O48

Tax Returns

x72
$ffi.tt

$  L ,274 .L9

Baeed upon the{re caLculatlonsr the notices of deternioatlon

to each of the reepectlve petitLoners.

6. Pettttoners produced certaia recorde subseguent to a pretearLng

conference ln this matter. Said records nere deeued lnadequate and Lnconplete

by the Audlt Dtvlslon and no adJustuents ln the tax aeserted due hereln w€re

made as a resulc of the produetLon of such recorde.

7. Petltiooers contended that the gross saLes figures reported on the

corPoratLon?s Federal lncome tax returne lncluded certaia auounts not subJect

to sales tax and that therefore the Audit Divlsionrs deternination should be

adJusted to reflect such amounts. Speclflcally, petltloners cootended that

they had each purchased for thetr personal use approxlmately $151000 lrorth of

food for each of the flscal years at issue from the restaurant. Petltionerg

also contended that the corporatl.on had received rebates and/or cornmlsslong

from Wonder Bread, Rochester Telephone Companyr Ma:cwell Vending Company, and

lts grease suppllers during the audlt perlod and that such amounts were lncluded
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ln the corporatlonts gross sal-es on lts Federal l-ocome tax returos. Stoce

these rebates atd/or connlssLons would not be subJect to sales tax, petltLonere

contended that the anouat of additlonal groes eales eeserted by the Audlt

Divlslon should be adJusted accordingly. In addltloa' petltloners cootended

that the corporatlonts gross eales as set forth on lte Federal lncome tax

returns l"ncl-uded BLue Cross and Blue Shleld heaLth lngurance premium paynents

nade by the corporatlonrs empl-oyeea to the corporation whl"ch had purchased the

lnsuranee on behalf of sald employees. Algor petltloners contended that the

corporationts groes sales for iocome tax purposes lncluded $15,000.00 ln

Lnsuranee Pa)'nents received for water damages lncurred by the corporation

durLng the audlt perlod. Flnally, petltloners conteoded that the corporatloo

had lmproperly paid sales tax on certaln purchases of paper products durlng the

audit perlod and uhat such overpaynents should be adJusted fron the a,nount of

sales tax asserted due hereln.

8. PetltLoners lntroduced no evldence to prove that the amounta discuseed

ln Flndlng of Fact "7'r nere Lncluded ln the grose receipts reported oa the

corporationts Federal income tax return for the flscal years at lssue.

9. At hearlng, petltLoners contended that the Audl.t Dlvlslonts anslter 1o

rhls natter did not address certain allegations nade ln petltlonersf perfected

petlt,lon and that therefore the answer was defecttve. Petttiooere moved for

the dlsnlssal of the notlces of determination based upon thls alleged defect.

CONCLUSIONS OF LAW

A. That ln vlew of Flndlngs of Fact r'2" a4d "3'r, petltloners were ttpersona

requlred to collect tax'r under Artlcle 28 of the Tax Law wlthln the meaoing of

sectlon 1f31(1) of fhe Tax Law. The Audlt Dlvlelon Eherefore properly asserted
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the tax at tssue herein againet petitloners as officers of lI74 Restauraot,

Inc .

B. That since petittoners fatled to grovlde the Audlt Dlvl"et"oo with

conplete and adequate records of 1174 Restaurant, Inc., the Audlt Dl.vlslon

properly and reasonably deternlned addltlonal taxee due from petlttooers frou

such lnfornatlon as ltas available Ln accordance wlth sectlon 1138(a) (1) of ttre

Tax Law (Magter of George Korba v. State Tax Conmieelon, 84 AD2d 655). Petl-

tLoners have falled to demonstrate that the audlt method or the amount of tax

asserted due was erroneous (Matter of Surface Llne Operators Fraternal Orgaolza-

tLon, Inc. v. Tully, 85 AD2d 858). Under the clrcunsteaces hereia, petLtlonere

have falled to neet thelr burden of proof wlth respect to theLr cootentlona as

dlscuseed ln Findlng of Fact 'r7'r.

C. That the Audlt Dlvlslonfs aaener ln this matter was ln all reepects

proper. PetltLonersr contentlon that the angwer dld aot address certalo

allegatlona set forth ln theLr respectlve perfected petitlons le elnpLy unsup-

ported by che record.

D. That the petitlons of Van C. Stathe and lJlll lam Panos as offl"cers of

ll74 Restaurant, Inc. d/bla Tlp Top Restaurant are ln all- reepects denled and

the ootLces of deternLnatLoo aod demande for paynent of eaLes and use taxee due

dated February 24, 1984 are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

Nov 1 41980 -ReMAe
PRESIDENT


