
STATE OF NEW YORK

STATE TAX GOi{MISSION

In the Matter of the Petltlon :
o f

Jo-Ann Spaln :
dlbla J.J.  Servtce Stat lou and James Spaln

for Redeternlaatlon of a Deflclency or Revlsloa :
of a Deternl"natLon or Refuod of Sales 46d {Jsg Tax
under ArtlclE(s) 28 & 29 of the Tax Law :
for  the Pertod 9lLl77 -  513t180.

AFFIDAVIT OF MAILING

chaE the sald addreasee Ls the Pettttooer
forth on satd wrappEr ls the Last knom addrcse

state of New York :
9 9 , :

Couoty of Albany :

DavLd Parchuck/Janet M. Soay, belng duly sworn, deposes and saya that
he/shE Ls an enployee of che Stace Tax Conmtgston, that hE/ehe {e over 18 y€erg
of ager and that on Ehe 23td day of Desga6gi, 1986' he/she served thc wlthla
notlce of Declslon by certlfled natl upon Jo-Ann Spaln, dlbla J.J. Servtce
Statlon and James Spata the petlttoner ln the wtthln proceedtng, by enclosiog a
true copy thereof ln a securely sealed postpald wrapper addreseed as followg:

Jo-Ann Spaln
d/bla J.J. ServLce Sgatlon and James Spalo

. Route 82
GreenvLLle, NY 12083

and by deposttlng same enclosed ln a poetpaid properly addressed wrepper 10 a
post offtce under the excluslve care aod custody of the Uotted StatEs Poatal
Service wlthin the State of New York.

That deponent further saye
hereLn and that the address set
of the pet l t toner.

Sworn to before ne thls
23rd day of DecenbEr, 1986,

pursuant to Tax Law sectloa 174



STATE OF NEI{ YORK

STATE TAX COMMISSION

Ia the t{atter of the Pettttoa :
o f

Jo-Ann Spaln 3
alAla J.J. Servlce Statlon and James Spala

for Redeterninaclon of a Deflciency or Revlslon :
of a DeternlnatLon or Refund of Sales and Uee Tax
under Article(s) 28 & 29 of the Tax Law :
fo r  che  Per lod  9 lL l77  -  513L180.

AFFIDAVIT OF MAITING

State of New York :
g g .  :

County of Albany :

Davtd Parchuck/Janet M. Snayr betng duly sworn, dapoges and eeye that
he/she is an enployee of thE Stace Tax Connlsgton, that he/ehe ls over L8 yeara
of age, and that on the 23rd day of Deceuber, 1986, he served the wtthln oottco
of Decleton by certlfled nall upon Dale Dorner, the rspresentatlve of the
petltioner to the wlthin proceediag, blr encloslng a true copy thereof l"n a
securely sealed postpald lrrapper addressed as folloltg:

Dale Dorner

Grreenvllle, NY 12083

and by deposlttng same enclosed in a postpald properly addreeged rrapper ln a
poat office under the exclueLve care and custody of the UnLted StacEe Postal
Servtee wtthln the State of New York.

That deponeot further says chat the sald addressee ls the represeotatlve
of the petlttoaer herein and that the address sEt forth on eald wrapper ts the
last known address of the representattve of the petttloner.

Sworo to before ne thig
23td, day of Decenber, 1986.

pursuant to Tax Law sectton 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Dscember 23, 1986

Jo-Ann Spaln
dlbla J.J.  Servtce Stat lon and Jemeg Spala
Rouce 82
Greenvtl-Le, NY 12083

Dear Mr. & Mrs. Spaln:

Pl-eaee take notLce of the Declslon of the State Tax Comisstoa encloeed
herewtth.

You have now exhausted your rtght of review at the adutntstratLve level.
Pursuant to sectLon(s) 1138 of the Tax taw, a proceedlng ia court to revlew aa
adverge dectsLoo by the State Tax Comrnleslon may be lnstttuted oaly uader
Artlcle 78 of the Clvll Practlce Law and Rules, aod nust be conmenccd 1o the
Supreme Court of the State of New York, Albany Countyr wlthto 4 uooths frou the
date of thts nottce.

Inqulrles coocetnlng the conputatton of tax due or refund allowed ln accordance
wlth thls decLslon uay be addressed to:

NYS Dept. Taxatton and Floance
Audlt Evaluatlon Bureau
Agseesment Revlew Unic
Bulldtng tl9, State Canpue
Albany, New York L2227
Phone # (518) 457-2086

Very truly joursr

STATE TAX COMMISSION

cc: Taxing Bureaurs Repreeentattve

Petltloner I e RepresentaElve :
Dale DornEr

Grreenvllle, NY 12083



STATE OF NEW YORK

STATE TAX COMMISSION

In rhe Matter of the Petltlooe

of

JO-ANN SPAIN
DIBIA J & J SERVICE STATION AND

JAMES SPAIN

DECISION

for Revlslon of Deternlnatlons or for Refunds 3
of Sales and Use Taxee under ArtLcles 28 all.d 29
of the Tax Law for the Perlod September I, L977 :
through May 31, 1980.

:

Petitionere, Jo-Ann Spain d,lb/a J & J Servlce StatLon and James Spalnr

Route 82, Greenvl.l-ler New York 12083, flLed petltlons for revisloo of deternl-

natlons or for refunds of sales and use taxes under Artlcles 28 and 29 of tlo.e

Tax Law for the perlod Septenber 1, L977 thtough May 31, 1980 (Flle Noe. 41119

and  41128) .

A hearlng was held before Joseph W. Pinto, Jr., Hearing Offlcer' at the

offlces of the State Tax Conmlsslon, Bulldlog /19, W. Averlll Harrtmao State

Offlce Bulldlng Canpus, Al-banyr New York, on August 8, 1986 at 10:00 A.M.

Petltlooer Jo-Ann Spaln dlbla J & J Servlce Statlon appeared by Dale Dorner,

Esq. The Audit Dlvislon appeared by John P. Dugan, Esq. (Arnold M. Glase,

Esq.r of counseL). PetLtLoner James Spaln dld not appear.

ISSUES

I. I'lhether petltloaers falled to report and renLt the correct anouot of

salee and uge taxes for the perlod Septenber L, L977 through May 31, 1980.

II. Whether petltloners are llable for fraud penalty pureuant to Tax Law

S 114s (a) (2) .
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FINDINGS OF FACT

. 1. On Auguat 20, 1982, the Audit Dlvl"sion lgsued to petttlooera, Jo-Ann

Spaln dlbla J & J Servlce Station and Jauea Spelo, nottces and denandg for

paynent of sales aod use taxes do"l fo" tha perl.od Septenber 1, 1977 through

l'!ay 31, 1980 (the "audLt perlodrt). Sald notlcea aasessed tax due 1o the eum of

$L31257.53 ,  f raud pena l ty  o f  $6 ,628.79  and in te res t  o f  $5 ,715.00 '  fo r  a  to ta l

amount due of $25,602.32.

2. Slnce 1968, petltloners have operated a gaeollne servlce statlon, J &

J Servlce Statton, naklng retall eal-ee of gaaollne, oil aad repaLrs.

3. The assessments were the result of an audlt by the Audlt Divleion of

the buslness operetions of petitlonera for the audlt perlod. Petltlooere dld

not produce any buslness records to the auditors as requested.

4. The audltors spoke with Jamee Spaln who managed the J & J Servlce

Statlon and dlscerned that all gaeollne was purchased fron Getty Refialng and

Markettng Coopaoy (trGettytt) of Rensselaer, New York. Verlfl"catlon of petltlonettE

purchasee for the audlt perlod was obtaLoed from Gettlr revealLag more ptrrchaaca

per verlflcatlon than gross salee reported per sales tax returos. Petltl"ooers

dld not offer an explaaatlon for the large dlscrepancy between the6e two

f lgures.

The notlcea to petLtloners should have been l"ssued on nottcee of
determtnatlon and deuands for paynent of ealeg and use taxee due rether
than notlcee and deuand; however, the statement on the notlce neets all
the notlces requLrements of $1138(a) of the Tax Law, to wlt: the notl.ca6
issued loforned petltloners (a) that taxes had been deternLned 1n
accordance wlth 51138 of the Tax Law; (U) ttrat the aesessment wae based
upon avallabLe records and tnfornatlon; (c) that the petltlonerg wcrc
entttled to a hearlng on the asseesment; and (d) tfrat they nust file a
petltlon wlthln nlnety days to obtain a heartng.
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5. The Audit DlvisLon calculated sales tax llabLllty for gaeoline salee

from the infornatlon recelved from Getty. Repalrs and olL salee lrere estinated

based upon the experlence of the audltor.

6. The Audlt Dlvlsion prepared a schedule of gasoline purchaees lLstlng

the foLlowtng: the number of gaLl,ons purchased; the proflt per galloa, lncludtng

an addltlonal four cents per galJ-on federal exclse tax to correct Petltlonerst

admltted mlstake regarding the proper amount of the tax; the cost excludlng

taxes; the resulting total taxable gasoline sales and the quarterly totals of

taxable gasollne sales. Total taxabLe gasoline sales were determlned to be

$ 2 L 7  , 3 7 2 . 4 5 .

7. The Audlt Dlvlsion found the oLl purchaees obtained from Getty to be

too low to be credlble. There lraa a perlod of one year wlthln the audlt perl.od

when the Getty records indlcated no purchases of o11. The Audlt Dlvlslon'

based upon its experlence ln many gas statlon audlts, determlned $150.00 ln o11

sales for each guarter of the audit  per lodl  total l lng $1,650.00 ln taxable o11

salee for the entlre audl.t perlod.

8. The AudLt Dlvlsion was unable to determine petltlonersr repair ealee

because there lrere no records or documentatlon of parts purchasee or recelpts

for repairs. Therefore, the Audlt Dlviel.on estlmated repair sales at tltenty

dollars for each one dollar of oLl sales, based upon lts experlence ln numeroue

gas statlon audlts. The total taxable repalr sales for the audit period were

determlned to  be  $33,000.00 .

9. The Audlt Dlvl.slon added the total taxable gasollne, o11 and repalr

sales for the audLt perlod, $2521022.45, subtracted reported taxable ealesr

$621629.00, and nult lp l led the remalnder,  or addit ional taxabl-e sales, $189r393.45,
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by the saLes tax rate of seven percent, yieldlng addlttooal tax due for the

aud l t  per lod  o f  $13,257.53 .

10. The Audlt Dlviston anaLyzed the anount of taxable sales reported and

tax pald ln aach quarter and deternlned that the discrepancy ltas eo great that

lt evldenced a fraudulent lntent by petitloners aod, therefore, asseseed fraud

penalt les.

11. Petltioner Jo-Ann Spal"n dlbla J & J Servlce Statl-on wae llsted ae the

persoo conducttng buelness on the certifLcate of conducting busloees uodet ao

assumed nane flled in the Greea County Clerk's Offlce on June 18, 1969. Jo-Ann

Spaln also had sole check-wrltlng authorlty on the buslnege cheekLng accouot

and dld, oo occaston, perform ueoLal dutles for her husband, Janes Spaio' the

maaager of the busLness. Petltloner Jo-Ann Spaln dld not have aoy oEher

responslbLLitles concernlug the buslness aod durl.ng the audLt perLod ehe ltae

enployed outside of the home aod buslness. She slgned no ta:. returoe duriog

the audit perlod and had no dlrect knowledge of the recordkeeping of the

busl"ness.

L2. Petltioner James Spaln nanaged every other facet of the buslnegsr

lncludLng lts day-to-day operatlons. However, Jameg Spaln did not apPear at

the hearlng despite notlce thereof.

CONCLUSIONS OF LAW

A. That Tax Law $1138(a) provl.des that rrlf a retuf,D when flled ls incortect

or lnsufficieot, the arount of tax due shall be deterulned by the tax comiaelon

from such lnfornatlon as nay be avallable" and authorlzee, where oec€8aary' eD

estinate of tax due tton the basts of external lndlceert.

B. That Tax Law $1135(a) provldee that every person required to collect

tax shall keep records of every sale and all amounts pald' charged or due
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thereon and of the tax payable thereon. Such recorde shall- lnclude a true coPy

of each sales slLpr LnvoLce' receLpt or statement.

C. That petltloners produced no books or records as requested by the

Audlt Dtvlslon and, therefore, the thl"rd party verLflcation and eetluates based

on Audl.t Dlvlslon experieace were fair and reasonable uethods of deternlnLng

petltlonergt tax Llablltty. Petitloners had the burden of showlng that s81d

audlt method and the amount of Eax agsessed lras erroneous (llatter of Surface

Llne Operators FraternaL Organlzatton, Inc. v-. Tully, 85 AD2d 858). Petltloners

have falled to sustaln their burden.

D. That wlth reepect Eo the Lnposltlon of the fraud penalty agalnat

petltloners, the Audlt Dl.visloo falLed to ehow by clear and convtnclng evl.dence

every element of fraud, Lncluding wllLful, knowledgeable and loteottoaal

wrongful acte or onisslons constitutlng false representatloo by petttloners and

resultlng ln dellberate nonpaynent or underpaynent of taxes due aod owing

(Dlatter of Walter Shutt, State Tax Coumlsgtoo, June 4, 1982).

E. That petltloners are Llable for penaltlee for falllng to Pey taxeg

wl"thln the tlne required pursuatrt to Tax Law $1145(a).
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F. That the petitLons of James Spaln and Jo-Ann Spain dlbla J & J Senrlce

Statlon are denled except as provlded ln Concluslon of Law "D" above, and the

notlces and demands for paynent of sales and use taxes due, lseued August 20,

L982, are sustalned together wLth penalties and such addltional Lnterest ae may

be l-awfully owLng.

DATED: Albanyr New York STATE TAX COMMISSION

DEC 2 3 1986


