
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Southslde Cart ing Co.,  Inc.

for Redetermlnation of a Deflclency or Revlslon
of a Deternlnatlon or Refund of SaLes & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r i o d  L L l 3 0 l 7 9 .

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr bel.ng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmisslon, that he/she ls over 18 yeatg
of age, and that on the 30th day of June, 1986, he/she served the wlthln notlce
of Decision by certlfled nail upon Southside Carting Co., Inc. the petitloner
ln the wlthin proceeding, by enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Southside Cart ing Co.,  Inc.
1839 Gtl- ford Ave.
New Hyde Park, NY 11040

and by depositing same enclosed ln a postpaid properly addressed wrapper Ln a
post offLce under the excLuslve care and custody of the Unlted States Postal
Service withLn the State of New York.

That deponent further says that the sald addressee ls the petitloner
hereln and that the address set forth on said wrapper Ls the last known address
of the pet i t ioner.

Sworn to before me thl.s
30th day of June, 1986.

/



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl.tlon
o f

SouthsLde Cart l .ng Co.,  Inc.

for Redetermination of a Deflclency or Revlsion
of a Determl-nation or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  L L l 3 0 l 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Comlssion, that he/she ls over 18 years
of ager €rnd that on the 30th day of June, L986, he served the wtthln notlce of
Decisl.on by certlfied nall upon John J. Barnosky, the representative of the
petltioner l-n the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald ltrapper addressed as foLlows:

John J. Barnosky
Farrell, Frltz, Caemerer, Cl-eary, Barnosky & Arnentano
22 Jerlcho Tpke.
Mlneol-a, NY 11501

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal-
Serviee wlthln the State of New Yorh.

That deponent further says that the said addressee ls the rePresentatlve
of the petltLoner herein and that the address aet forth on sald ltraPPer Ls the
last kno$n address of the representatlve of the petltioner.

Sworn to before me thls
30th day of June, 1986.

to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } 4 M I S S I O N

A L B A N Y ,  N E L I  Y O R K  L 2 2 2 7

June 30r 1986

Southslde Carttng Co., Inc.
1839 cl l ford Ave.
New Hyde Park, NY 1f040

Gent,lemen:

Please take notlce of the Dectstoo of the State Tax Connlsel.on encloeed
herewlth.

You have now exhausted your rlght of revlew at the admlnl.stratlve Level.
Purguant to sectlon(s) 1138 of the Tax Law, a proceedl.ng ln court to revlelr an
adverse declsion by the State Tax Conrmlgeton nay be lnstltuted only under
Artl.cle 78 of the Cl"vlL Practlce Law and RuLes, and must be co-"'enced ln the
Supreme Gourt of the State of New York, Albany Countlr wlthln 4 nonthe fron the
date of thls not lce.

Inquirles concernlng the cooputatlon of tax due or refund allowed in accordance
wlth thls declsion rnay be addressed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluatton Bureau
Assessment RevLew Unlt
BulJ.ding #9, State Ca.mpue
Albanyr New York 12227
Phone /l (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs RepresentatLve

Peti t loner ts Representacive:
John J. Baraoeky
FarrelL, FtLtz, Caernmerer, CLearyr Barnoeky & Armentano
22 Jerlcho Tpke.
l' l l"neoLa, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

SoUTHSIDE CARTING CO., INC.

for Revlsl.oo of a Deternlnatton or for
of Sales and Uee Taxes under Artlcles
of the Tax Law for the Perlod November

DECISION

Refund
28 and 29
30,  L979

Petl tLoner,  Southside Cart ing Co.,  Inc.r  1839 GlLford Avenue, New Hyde

Park, NY 11040, flled a petltlon for revlslon of a determloatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

Novenber 30, L979 (Fl l -e No. 39677).

A hearing was held before Arthur Johnson, HearLng Offlcer, at the offlcea

of the State Tax Comisslon, Tw.o World Trade Center, New York, New York, on

March 11, 1985 at 1:15 P.M. wtth al l  br lefs to be subult ted by February 28,

1986 Petitloner appeared by John J. Barnoeky, Esq. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (WlLl lan Fox, Esq.,  of  counsel) .

ISSUE

I. Whether the transfer of a customer List as part of the bulk sale of

busl-ness asaets constltuted the furnlshtng of an inforrnatlon servlce eubJect Co

tax under sect lon 1105 (c) (1) of  the Tax Law and l f  so'

II. Whether the auount allocated in the purchase agreenent to a covenant

not go compete was the value of the customer ltst.

FINDINGS OF FACT

1. Pet l t loner '  Southslde Cart lng Co.,  Inc. ("Southslde") operated a

conmercial refuse removal buslness.
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2. 0n November 6, 1979, Southslde entered into an agreement wlth Meadowbrook

Removal Corp. (rrMeadowbrook") whereby Southslde agreed to purchase certaln

bustness assets of Meadowbrook for $251,040.00. The agreeuent speclf lcal ly

provl.ded that Southaide nas to purchase certain equLpnent and customer llete

from Meadowbrook so that Lt may utllize sald equlpment and service satd

customers. The purchase prtce was allocated in the agreement as follows:

Covenant not to compete
Equlpnent
Goodwl"Ll

Total

$ 150,624 .  oo
50 ,  208 .00
50  r  208 .00

$z5i;0ft;00

The custoner llst referred to above consLsted of 4 pages and was annexed to the

agreement as ttschedule Att. The llst enumerated the customer nanear addresses

and monthly charge to each customer.

3. The restrlctl"ve covenant clause contal"oed ln the agreement stated that

Meadowbrook aad "a11 of the persons actlve ae prlnclpals tn the eatd bustuegerr

agreed I'not to reestablish , re-open, be eogaged ln, nor ln any manner whatgoever

become Lnterested, dlrectly or lndlrectLy, elther as employee, as oltner' a8

partnerr as agentr ae atockholder,  dlrector or of f lcer of a corporat loar or

otherwlse, in any buslness, trade or occupatLon relatLng to coumerclal refuee

removal, or sLmllar chereto, lrlthln the Town of Huntlngton for a perlod of flve

(5) years from the eLoetng date".

4. On JuLy 6, L982, the Audlt Dlvlslon issued a Notlce of DetermiaatLon

and Demand for Payment of Sales and Use Taxes Due againet Southslde for taxes

due o f  $10,501.68 ,  p l -us  ln te res t  o f  $2r75A.59,  fo r  a  to ta l  o f  $131252.27 ,  Sa ld

notlce stated that the tax assessed thereon lras determined to be due on the

purchase of customer llsts fron Meadowbrook on Noveuber 6, L979 and that the

lJ.sts were valued at $150,024.00. The Audlt  DlvLslon took the posit lon that
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the agreement provlded for the sale of a customer list whlch constltuted the

furnlshing of lnforuatLon subject to the tax lnposed under sectlon 1f05(c)(1)

of the Tax Law. The Audlt DivlsLon deemed the valuatlon of the covenant not to

compete to be the sales prlce of the cuetomer list.

5. Meadowbrook notlfled lts cuacomers by letter that, effectlve November

1, L979, Southside had acqul.red the buslnesg and was assumlog reeponalblllty

for thelr refuse removal buslness. Tbe customers, however' had no obllgatlon

to have Southsl.de provl.de such servlce.

6. As part of the transactlon, Meadowbrook asslgned its exlstlng contracts

and transferred a Ilst of customere and accounta to Southslde. Southslde

argued that the 1lst along wlth the tnformatlon contalned thereon was of no

value absent the sale of the buel.ness. Southslde took the posltlon that the

covenant, oot to compete nas the key component of the sale aod was separaCe and

dLstinct from the mere furnishlng by Meadowbrook of the llst of customer

contracts. Some of Che customerg on the llet were not located ln the Town of

Huatlngton, the only area covered by the restrl"ctLve covenant.

7. As an alternative, Southstde argued Chat evea Lf the transfer of Che

customer list was taxable, the entlre amount allocated to the covenant not to

compete should not have been allocated to the customer Liet. SouthgLde nalntalned

that the agreement provlded that the customer Ll.gt was transferred ln coonectioo

with tteadowbrookts goodwLlL and that the value of the ltst must be legs chen

the value allocated ln the agreement to goodwill slnce the value of the goodwlll

nas cooprlsed ln part of the goodwlll ln the exLgtl.ng customers and ln part of

Meadowbrookfs goodwlll ln lts name and reputatlon.

CONCLUSIONS OF LAT.I

A. That Sect lon 1105(c)(1) of the Tax Law imposes a tax on the recelPtg

from every sale, except for resale, of the servlce of 'rfurnlshl.ng of lnforoatlon
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by prLnted, mlmeographed or nultlgraphed matter or by dupllcatlng ltritten or

prlnted matter in any other uanner, lncludlng the servlces of collectlngr

conplllng or anal-yzlng lnformatlon of any klnd or nature and furnlehlng reportg

thereof to other persons, but excLuding the furnlshing of lnfornation whlch is

personal or lndivldual tn nature and whlch is not or m€ry not be subetantlally

lncorporated ln reports furnlshed co other persons.. ." .

B. That the agreement between Southslde and Meadowbrook provlded for the

sale of a cuatomer llst. A customer llst ls a buslness asaeE the sale of whtch

constttutes the sale of lnfornatlon and ls, therefore, taxabLe under sectlon

1105 fsubd, (c)]  of  the Tax Law. Long Is1and Rel lable Corp. v.  Tax Connleslon,

72  A.D.2d,826,  mot .  fo r  l v .  to  app.  den.  49  N.Y.  2d  707;  Mat te r  o f  Skaggs l {a lsh ,

Inc .  v .  S ta te  Tax  Conn isq lon ,  A  D 2d  ,  3 rd  Dept . ,  May 1 ,  1986.

C. That the total a,mount allocated ln the agreement to the covenant oot

to compete was assoctated with the sale of the customer l.lst aod the Audit

DLvisLon properly deternlned the tax due thereon (Ua$qr_gq Mqeqowbrook Removal

Corp . ,  S ta te  Tax  Conmlss lon ,  December  17 ,  1984) .

D. That the pet i t ion of Southslde Cart lng Co.,  Inc. ls denied and the

Notlce of Deternlnatlon and Demand for Paynent of Sales and Uee taxes due

tssued July 6, L982 is sustalned.

DATED: Albany, New York

JUN 3 0 1988

STATE TN( COMMISSION

PRESIDENT


