
STATE OF NEhI YORK

STATE TAx COMMISSION

In the Matter of the Pet l t ion
o f

South Shore Pont iac Co.,  Inc. and
Renato Zonghetti and Frederick Zonghettl,

Indlvidually

for Revleion of a Determination or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod December 1, 1979 through
September 17, 1982.

AFFIDAVIT OF MAILING
In the Matter of the Petltlon

o f
Val ley Stream Forelgn Cars, Inc.

for Revlslon of a Determinatlon or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Perlod December 1, 1979 through
September 17, L982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connl"e Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comisgion, that he/she ls over 18 yearg
of ager aod that on the 28th day of Januaryr 1986, he/she served the withlo
not lce of Declslon by cert l f led mal l  upon Val ley St,ream Forelgn Cars'  Inc.,  the
petitloner ln the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid lrrapper addreseed as follows:

Val ley Stream Forelgn Cars, Inc.
750 W. Merr l-ck Rd.
Val ley Stream, NY 11580

and by deposltlng same enclosed in a postpald properly addreseed wrapper in a
post office under the exclusl-ve care and custody of the United States Poeta1
Servl"ce wlthln the State of New York.

That deponent further says
herel-n and that the address set
of the pet l t l -oner.

Sworn to before ne thls
28th day of January, 1986.

that the sald addresaee ls the Petltloner
forth on said ltrapper ls the last known addrese

horlzed to ster oaths
pursuant to Tax n sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

South Shore Pont iac Co.,  Inc. and
Renato Zonghetti and Frederick Zonghettl,

Individually

for Revlslon of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod December 1, 1979 through
September 17, L982.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t ion

of
Val ley Stream Foreign Cars, Inc.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period December 1, 1979 through
September  I7 ,  1982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagel-und, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 28th day of Januaryr 1986, he served the wlthln notlce
of Decislon by certified mail- upon Alan Richards, the representatlve of the
petltioner in the within proceedinB, by encloslng a true copy thereof in a
securely sealed postpald rrrapper addressed as fol- l -ows:

Alan Richards
Rlchards and llltt
100 Ring Rd. W.
Garden C|ty,  NY 11530

and by depositlng same enclosed in a postpaid properl-y addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee Ls the representative
of the petitloner hereln and that the address set forth on sald ltrapper ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
28th day of January, 1986.

er oatt o
sect ionpursuant to



S T A T E  O F  N E I ^ I  Y O R K
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January 28, 1986

Valley Stream Foreign Cars, Inc.
750 !f. Merrl,ck Rd.
Val ley Stream, NY 11580

Gentlemen:

Please take notlce of the Decislon of the State Tax Cornmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl-ng ln court to revlelr an
adverse decision by the State Tax Commlsslon may be l.nstl-tuted only under
ArticLe 78 of the CivLl Practlce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of this not lce.

Inqulries concerning the conputation of tax due or refund alLowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltlgatlon UnLt
Bullding /f 9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petltloner I s Representacive
Al-an Richards
Richards and ltritt
100 Rtng Rd. ! I .
Garden Clty,  NY 1f530
Taxlng Bureaut s Representatlve



STATE OF NEW YORK

STATE TN( COMMISSION

Ln the I'Iatter of the Petl-tlon
o f

South Shore PontLac Co.,  Inc. and
Renato Zonghettl and Frederick Zonghettl,

Indivldually

for Revlslon of a DeterninatLon or for Refund of
Sales and Use Taxes under Artl"cles 28 and 29 of
the Tax Law for the Perlod December 1., 1979 through
September 17, 1982.

AFFIDAVIT OF MAILING
In the Matter of the Pet i t lon

o f
Val ley Stream Foreign Cars, Inc.

for Revislon of a Determinatlon or for Refund of
Sa1es and Use Taxes under Arricles 28 and 29 of
the Tax Law for the Perlod December 1, 1979 through
September 17, L982.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly swornr deposes and says that
he/she ts an employee of the State Tax Comrnlsslon, that he/ehe le over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wlthln
not ice of Declsion by cert l f led mal l  upon South Shore Pont iac Co.,  Inc. '  Renato
Zonghettl & Frederlck Zonghettl, the petltloner, ln the wlthln proceeding, by
enclosing a true copy thereof ln a securely seal.ed postpaid ltrapper addressed
as fol lows;

South Shore Pont iac Co.,  Inc.
Renato Zonghettl & Frederlck Zonghettl
750 W. Merr lck Rd.
Val ley Stream, NY f1580

and by deposlting s:rme enclosed in a postpaid properly addressed wrapper l"n a
poet offlce under the exclusl.ve care and custody of the Unlted States Postal
Service rirlthin the State of New York.

That deponent further says that the said addresaee ls the petltloner
herein and that the address set forth on sald wrappef, ls the last known addrese
of the pet l t ioner.
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Affidavlt of l"laillng

Sworn to
28th day

before me thls
of January, 1986.

tlrotLz
pursuant

to adel.nIster
to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

South Shore Pont iac Co.,  Inc. and
Renato Zonghetti and Frederlck Zonghetti,

Individually

for Revlsion of a Deternlnatlon or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Perlod December 1, 1979 through
Sept,ember 17, L982.

AFFIDAVIT OF MAILING
In the Matter of the Pet l t l0n

o f
Val ley Stream Forelgn Cars, Inc.

for Revision of a Deterninatton or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Period Decenber l, 1979 through
September 17, 1982.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Con'rnlsslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the withln notice
of Decislon by cert i f led nai l  upon Alvln Flnkter the representat lve of the
petltloner in the withln proceedlng, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Alvln Finkle
366 Pearsal l  Ave.
Cedarhurs t ,  NY 11516

and by depositlng same enclosed ln a postpaLd properly addressed wrapper l.n a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sal"d addressee is the rePresentative
of the petitioner hereln and that the address set forth on sald ltraPPer ls the
last known address of the representative of the Petltloner.

before me th is
of January, f986.

nister oaths

Sworn to
2Qth day

r ized  to
Law sect ion 174
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January 28, 1986

South Shore Pont iac Co.,  Inc.
Renato Zonghetti & FrederLck Zonghettl
750 W. Merr lck Rd.
Val ley Stream, NY 11580

Gentlemen:

Please take notice of the DecLsion of the State Tax Comissl"on enclosed
herewith.

You have now exhausted your rlght of review at the adnlnLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decislon by the State Tax CommLseion may be Lnstl,tuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be connnenced in the
Supreme Court of the State of New York, Albany County' nithin 4 months from the
date of this not lce.

Inqulries concerning the computatlon of tax due or refund allowed l"n accordance
with thls declsion nay be addressed to:

NYS Dept. Taxatton and Flnance
Law Bureau - Lltigatlon Unit
But ldlng #9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petl"tloner t s Representatlve
Alvin Flnkl-e
366 Pearsal l  Ave.
Cedarhurs t ,  NY 11516
Taxl-ng Bureaurs Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

SOUTH SHORE PONTIAC C0., INC. and
RENATO ZONGHETTI AND FREDERICK ZONGHETTI,

IndividuaLly

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod December 1,
1979 through Septenber 17, L982.

DECISION

In the Matter of the Pet i t lon

o f

VALLEY STREAM FOREIGN CARS, INC.

for Revtsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod December l,
1979 th rough Septernber  17 ,  L982.

Pet l t ioners, South Shore Pont lac Co.,  Inc. and Renato Zonghett l -  and

Frederick Zonghett l ,  lndivLdual ly,  c lo Alvln Flnkle, 366 PearsaLl Avenue,

Cedarhurstr  New York 11516 and Val ley Stream Forelgn Cars, toc.,  750 l , lest

Merr lck Road, Val ley Streamr New York 11580, f l led pet i t ions for revlslon of a

determl.nation or for refund of sales and use taxea under Artlclee 28 and 29 of

the Tax Law for the perlod December 1, 1979 through Septenber 17, 1982 (Fllc

Nos. 42212, 422L3, 422L4 and, 4L299).

A hearing was held before Arthur Johnson, Ilearl"ng Offleer, at the offl.cce

of the State Tax Comissionr-Two lilorld Trade Center, Ncw York, New York' on

June 6, 1985 at 1:15 P.U. Pet i t ioners appeared by Alan Richarde, Eeq. Thc

Audit  Divis lon appeared by John P. Dugan, Esq. (W1111an Fox, Esq. of counsel) .
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ISSUE

Whether South Shore Pont lac Co.,  Inc. sold Val ley Stream Forel"gn Cars,

Inc. a customer f . ist .

FI.NDINGS OF FACT

1. Pet i t ioner South Shore PontLac Co.,  Inc. ("South Shore") operated a

Ilonda autonobll-e dealership located at 750 W. Merrlck Road, Valley Stream, New

York.

2. On May 25, 1982, South Shore entered lnto an agreement with Don Lla

and Loul-s Solleclto which was subsequentLy asslgned to petitloner Valley

Stream Forel"gn Cars, Inc. (rrValJ-ey Strean") for the sale of lts buslneee

assets. The asseta set forth ln the cont,ract were as follows:

(a) New and unregtstered Honda cars, nodel years 1981 and
L982, and 1982 deuonstrator vehiclee.

(b) Parts and accessorlcs tnventorles.

(c) Machinerye equipment, furniture and fixtures. The
purchase pr lce of these l- tems was $1501000.00.

(d) Customer ll-sts, customer sales and service flles and
the right to use the telephone numbers. The purchase price for these
assets  was $650,000.00 .

The purchase prl.ce for thc inventorles l"n (a) and (b) were to be

dctermined at a later time.

3. On Septenber 1, 1982, the Audl-t Dlvlslon recelved a Notlfication

of Sal-e, Transfer or Asslgnment ln Bulk fron Vallcy Stream regardlng the

impendlng purchase of the automoblle dealershlp operated by South Shore. Sald

nottficatlon lndl"cated September 13, 1982 as the scheduled date of sale and

l lsted the sales pr ice as $150,000.00 for machlnery and equLpment;  $650,000.00

for customer lists and goodwlll, pl-us lnventory at cost per physlcal count.
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4. The Audit  Dlvls lon conducted a f ie ld audit  of  South Shorers

books and records. The audl-t disclosed addltlonal sales and use taxes due of

$50,320.94. South Shore agreed to and pald $3,713.94. The Audit  Dlvls lon also

veri f led that bulk sales tax of $10,875.00 had been pald on thc nachlncry,

equipment, and flxtures transferred ln sale of the buslness. The balance of

the taxes determined due on audit  ($47,125.00) represented the tax cooPuted ou

$6501000.00 of the sales prlce al-l-ocated to customer Llsts, customer sales and

service flLes and the right to use telephone numbere. The Audlt Dl.vlsl"oo took

the posltion that such transfer constituted the sale of an lnfornatl"on servl.ce

under  sec t ion  1 I05(c ) (1 )  o f  the  Tax  Law.

5. On November 19, L9821 BS 8 result of the above audl.t' the Audtt

Divislon issued a Notice of Determination and Demand for Payment of Sal-es and

Use Taxes Due agalnst South Shore coverlng the perlod December 1, 1979 through

September 17, 1982 for taxes due of $47,L25.00, plus lnterest of  $749.29, fot  a

total of $47,874.29. Notices for the samc amount were lssued agal.nst Frederick

Zonghetti and Renato Zonghetti, individually and as officers of South Shore.

On the same date, an identl"cal notice was aLso lssued agal"nst Valley Stream

which represented l.ts llablllty as purchaser ln accordance wl-th section 1f41(c)

of the Tax Law.

6. Honda automobile franchl-ses are not salable. They are personal

service contracts lssued by the franchlsor (Anerlcan Honda Corp.) to an

lndl"viduaL and that lndlviduaL cannot sell-, transfer or assign the franchlee,

but couLd only termlnate the franchl"se. Amerlcan llonda Corp. would then appol"nt

the purchaser and i.ssue a nelr franchlse for that locatlon. In thl-s way American

Ilonda Corp. could control dealer selectl-on. In order to protect that rlght, Lt

did not allow a seller or a buyer to assl"gn an economic value to the fraochl-ee.
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Amerl.can Honda Corp. required that a copy of the contract of sale be eubultted wlth

an application for a Honda franchlse even though lt waa not a party to the contract.

Since Amerlcan Honda Corp. dld not acknowLedge or recognLze the goodwlll factor 1o

the transfer of a dealershlp, lt lras the trade practice to refer to goodwLlL under

a different nonencl-ature. It was eustomary to use euch terms as teasehold lmprove-

ments, sales and servlce fiLes or the rtght to use telephone numbere.

7. The contract betlyeen South Shore and Val1ey Streau used the above

terus t,o descrl-be the value asslgned to the franchlse. However' at thc tlne

pet l t ioners nere to slgn the contract,  South Shore obJected to the uee of

"leasehold lnprovements'r because l-ts books and records dld not show any eignl.flcant

leasehoLd improvements. Consequently, the attorneys for petltionere arbltrarlly

crossed out the word ttleasehold lmprovementsrr and Inserted |tcustomer l-l.gtgrr.

8. Val-ley Strcam showed the anount of $650,000.00 on its corporatl,on

tax returns under leasehold improveuents. It dld not, however' deduct for

depreclat lon slnce i t  was consLdered goodwlI l .

9. South Shore dld not transfer any customer llsts to Val-ley Stream.

CONCLUSIONS OF LAW

A. Thar the

between pet i t loners as

use telephone numbers

or goodwlll. Goodwlll

lnposit ion of sales or

amount of $650,000.00 desl-gnated ln

customer l lsts,  sales and servlce

was actually the value attrlbutabLe

ls an lntanglble as6et and was not

use tax.

the contract of eale

flles and the right to

to the llonda franchlse

subJect to the
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B. That the petLt ions of South Shore Pont iac Co.,  Inc.,  Renato Zonghett l

and Frederlck Zonghettlr lndlviduall-y and Valley Stream Foreign Cars, Inc. are

granted and the notl.ces of determinatlon and demand for payoent of sales and

use taxes due tssued November 19, 1982 are cancel led.

DATED: AJ-bany, New York STATE TN( COMMISSION

JAN 2 819S6
PRESIDENT


