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STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Donald Slegel-
as an Offlcer of Corey Products Inc.

for Redeterminatlon of a Deficlency or Revlsion
of a Determlnation or Refund of Sales & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law for the
P e r i o d  6 / 1 1 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF }IAILING

State of New York :
9 S .  :

County of Albany :

Davl-d Parchuck/Janet M. Snayr belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Conrmlssfon, that he/she ls over 18 years
of ager and that on the 30th day of June, 1986, he/she served the wlthin notlce
of Decision by cert l f ied mai l  upon Donald SiegeL, as an Off icer of Corey
Products Inc.l the petttioner in the wlthln proceedlnB, bY encloslng a true coPy
thereof in a securely sealed postpaid wrapper addressed as follows:

Donald Slegel
as an Off lcer of Corey Products Inc.
2128 Ol lver Way
Merrlck, New York LL566

and by deposltlng same enclosed
post office under the excluslve
Servlce within the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me this
30th day of June, 1986.

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the satd addresaee ls the petltloner
forth on saLd !flrapper ls the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the !Latter of the Petltlon
o f

Donald Slegel
as an Off icer of Corey Products Inc.

for Redeternination of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
P e r l o d  6 l I l 7 9  -  5 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
g s .  :

County of Albany :

DavLd Parchuck/Janet I'I. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ComLsslon, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he served the wlthin notlce of
Decision by certified nall upon A1lan R. Henis, the representatlve of the
petltloner ln the wlthin proceedlng, by enclosing a true copy thereof l-n a
securely seaLed postpaid wrapper addressed as fol-lows:

Allan R. Henls
25 South Road
IlarrLson, NY 10528

and by deposltlng same enclosed ln a postpald properly addressed wrapper in a
post offlce under the excl-usive care and custody of the United States Postal
ServLce withln the State of New York.

That deponent further says that the sal-d addressee is the representatlve
of the petltl.oner hereln and that the address 6et forth on sald ltrapper Ls the
l-ast known address of the representative of the petltloner.

Sworn to before me thLs
30th day of Juner 1986.



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30, 1986

Donald Slegel
as an OffLcer of Corey Products Inc.
2L28 OLLver tr'Iay
Merr lck, New York 11565

Dear Mr. Siegel:

PLease take notlce of the Declslon of the State Tax Comlsslon encl-osed
herewlth.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant, to eect,lon(s) 1138 of the Tax Law, a proceeding ln court to revtew an
adverse decision by the State Tax Conrmlsslon nay be Lnstltuted only under
Artlcle 78 of the Clvil Pract,lce Law and RuLes, and must be comenced Ln the
Supreme Court of the State of New Yorkr Albany Countlr wlthin 4 nonths fron ghe

date of thls not lce.

Inqulrles concernlng the computatl"on of tax due or refund allowed Ln accordaoce
wlth thls declslon may be addressed to:

NYS Dept. Taxatl"on and Flnance
Audlt Eval-uatlon Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone tt (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

Taxlng Bureaute Representat,l"ve

Petl t ioner '  e Representat lve:
Allan R. Henis
25 South Road
Ilarrl"son, NY 10528



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DONAID SIEGEL,
as  an  Of f i cer  o f  Corey  Produc ts ,  Inc . ,

for Revision of a Determinatl.on or for Refund
of Sales and Use Taxes under Artlcl-es 28 and
of the Tax Law for the Period June 1, L979
through May 31, L982.

DECISION

Petitloner, Donald Siegel-r BS Bo officer of Corey Products, Inc.r 2L28

Oliver Way, Merr ick, New York 11566, f l led a pet i t lon for revlsion of a detetml-

nation or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the period June 1, 1979 through May 31, 1982 (Fl le No. 50352).

A hearlng rdas cormenced before Dorls E. Stelnhardt, Ilearlng Offlcer, at

the offices of the State Tax Connission, Two World Trade Center, New York, New

York ,  on  August  8 ,  1984 a t  1 :15  P. !1 . ,  con t lnued on  August  20 ,  1984 a t  1 :15  P. ) t .

and cont inued to concl-usion on August 21, 1984 at 9130 A.U.,  wlth alL br lefs

subnltted by November 15, 1984. Petltloner appeared by Allan RLchard Henl.s,

P.C. The Audlt Divislon appeared by John P. Dugan, Esq. (Lawrence A. Newman,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. lthether Donald Slegel tinely ftled a petltlon to request revlsion of

the assessment against hin as an off icer of Corey Products, Inc.

I I .  Whether,  as the result  of  a test per lod analysls,  the Audit  Dlvis ion

properly disallowed alL sales claimed by Corey Products, Inc. to be exempt from

sales tax durlng the audit perlod.

t o
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III. Whether the remaining audit adJustnents, rel-ating to disallowed credlt

memoranda and a debit  to the sales tax accrual account of Corey Products'  Inc.,

rrere correct and proper.

FINDINGS OF FACT

1. On Octobet 12, 1982, subsequent to an examl-natl'on of

records of Corey Products, Inc. (r fCoreytt) ,  the Audlt  Divls lon

Siegel,  as an offLcer of Corey, a Not ice of Determinat lon and

Payment of Sales and Use Taxes Due, assessing sales tax under

29 of. the Tax Law for the perLod June 1, 1979 through May 31 '

amount of $15,052.33, plus interest.

2.  Corey was engaged ln the business of sel l" ing off ice

processlng supplies, primarlly to law firns. Petltloner ltas

held the najorlty of the outstandlng stock. Alan Zuniss was

off icer and shareholder.

the books and

issued to Donald

Demand for

Artlcles 28 and

1982 ln the

suppLies and word

the president and

the only other

3. In May, 1982, Corey flled an assignment for the benefit of credltore

in the Supreme Courtr New York County. Robert Rublnger, Esq. was appointed

trustee and Ivan Babttt, CPA was appointed accountant. Shortl-y after the

asslgnment,  Mr. Bablt t  and one of his assoclates vis i ted the Corey business

prenlses to take possession of al l  the books and records. On August 6, L982'

Mr. Babitt executed on Coreyfs behalf a consent extendlng the perlod of llmlta-

tions for assessment of sales and use taxes for the perlod June 1, L979 through

August 31, 1979 to December 20, L982.

4. In December, Ig82, after receipt of  the assessment under conslderat ion,

petltloner telephoned Mr. Henis, hls representative in thls proceedlng' for

advlce. Mr. Henis in turn contacted Coreyrs certLf led publ lc accountants to

obtain various workpapers and sunrmaries relating to Coreyrs sal-es tax lLablllty;
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he al-so telephoned the court-appoLnted counsel for the corporation in assignment,

who advised hin that he (t"tr. Henis) would have to undertake any actlon with

respect to petltionerts lndividual llablJ-lty. Mr. Ilenls conducted "a cursory

check of the l-an to see what the contents were that were necessary in a petltion.tt

He thereafter drafted a let ter to the Audlt  Divls lonts t 'Nen York Dlstr lct

Off ice Sales Taxtt  for pet i t lonerfs slgnaturer which let ter stated, ln rel-evant

part, "The undersigned hereby applles for a revlsl-on of the above Notlce of

Determtnat ion made under date of L0/L2182 in the amount of $I51052 and requests

a Hearlng pursuant to Sect ion 1138 of the Tax Law. 'r  0n January 6, 1983,

petitloner and Mr. Henls met at a restaurant in New York City. Petltioner

reviewed and signed the let ter prepared by his counsel.  Mr. Henls test i f ied

that en route from the restaurant to Grand Central Station, he deposlted the

letter Ln a post of f ice receptacJ-e. Mr. Henls further test l f led that f rom the

tlne of petitionerfs telephone cal-l- to hin in December, 1982 to the tine he

naiLed the l-etter, he was mindful of the nlnety-day perlod for subnlttlng a

pro tes t  on  pe t i t ioner 's  beha l f .

5.  The Audit  Dlvis lon has no record of havlng received pet i t ionerrs

l-et ter of  January 6, 1983.

6. In January, 1984, a rrarrant was issued and a Judgment fil-ed for

payment of the taxes assessed by the Notice of DetermlnatLon and Demand. In

his brief, petitloner noted that the Audit DLvlsion dld not undertake any

actlvity or initlate any contact nith hin or Corey between January 6' 1983 and

the date of the rrarrant and judgnent. Nor, apparently, did petttioner contact

the DivLslon during thls one-year period concernlng lts lack of response to hls

le t te r  o f  p ro tes t .
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CONCLUSIONS OF LAhI

A. That section 1138(a) of the Tax Law provides that if a return when

filed is incorrect or insufflcient, the amount of tax due shall be deternLned

from such information as nay be available; lt further provldes that such

deternlnation shall finally and lrrevocably flx the tax unless the person

agalnst whon lt ls assessed, withLn nlnety days after glving of notLce of such

determlnation, shall apply to the Tax Conmlssion for a hearlng or unless the

Tax Conmission of lts own motion shall redetermlne the same. The burden of

proof ls on petltioner to show that he filed a tlnely petLtion, and the Tax

Conrmission has taken a strlct positlon regarding the statutorl.ly-eetabltshed

ninety-day perlod to pet i t ion for a hearing. (See Matter of Saul 's Pharmacy'

Inc.,  Septeurber 28, 1983, whereln a pet l t ion postmarked on the nlnety-f i rst  day

after the lssuance of an assessment was deened unt lneLy.)

B. That pet i t ionerts representat lve performed only a t tcursory check" of

the provislons governlng the f i l ing of a pet i tLon; pet l t ioner dld not contact

the Audit Dlvision between January 6, 1983 and the lssuance of the warrant'

desplte having recelved no acknowledgement of nor response to hls January 6'

1983 l-et ter;  and Audit  Divis ion records do not ref lect receipt of  pet l t ionerrs

l-et ter.  In vlew of these circumstances, i t  cannot be concluded that pet l t loner

met hLs burden to demonstrate that he flled a petl-tlon ln a tlmely fashion.

C. That the foregoing conclusion renders the second and thlrd lssues

moot .
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D. That the pet i tLon of Donald Siegel,  as an off lcer of Corey Products,

Inc., ls denled, and the Notice of Determlnatlon and Demand for Paynent of

Sales and Use Taxes Due issued October 12, 1982 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 O 1gBO,

COMMISSIONER



DONALD SIEGEL

I  d issent .  I t  i s  no  easy  task ,  &s  the  so le  a t to rney  on  the
Tax Commission, to undertake a defense of  the general  credlbi l i ty
of  counselors-at- law. Nevertheless,  Dr disagreement wi th the
na jor i t y  in  th is  case tu rns  on  jus t  tha t  i ssue.  The major i t y
has rejected the instant pet i t ion as unt im€lV, despi te the sworn
test imony of  the at torney represent ing taxpayer,  that  he mai led
d pro tes t  le t te r  w i th in  the  90-day  pe i iod . -  i  c6py  o f  the
protest  let ter ,  appropr iately dated, was submit ted as an exhibi t
at  the hear ing.  The Department of  Taxat ion and Finance has no
record  o f  rece iv ing  such le t te r .  Taxpayer fs  a t to rney  tes t l f ied
as to the precise c i rcumstances of  the s igning of  the let ter  by
the  c l ien t ,  and the  mai l ing  o f  sarne  by  the  a t to rney .  The hear lng
of f i cer ,  in  p repar ing  her  in i t ia r  repor t ,  s ta ted  c lear ly  tha t
pe t i t ioner  had prov ided " .  .  .  the  c red ib le  tes t imony o f  h is  a t to rney
tha t  the  pe t i t ion  was s igned and mai led  on  January  G,  lg8g. "

Desp i te  the  f ind ing  o f  the  hear ing  o f f i cer ,  the  major i t y  o f  the
commiss ion  d i rec ted  a  dec is ion  aga ins t  the  pe t i t ioner  on  the
grounds that Dbpartment records did not ref lect  receipt  of
pe t i t ioner rs  le t te r ;  and tha t  ne i ther  pe t i t ioner  nor  h is  representa-
t ive contacted the Department for  the year fo l lowing the puiported
send ing  o f  the  le t te r  to  de termine the  s ta tus  o f  the  proceed ing .
The major i ty directed a conclusion that these facts showed
pet i t ioner  to  have fa iLed to  meet  h is  burden o f  p roo f .  I t  i s  the
major i t y rs  pos i t ion ,  tha t ,  &s  a  mat te r  o f  law,  unsuppor ted
test imony of  a taxpayer or his representat ive cannot prevai l  in the
faee o f  those fac ts  se t  fo r th ,  supra .

r  d isagree w i th  the  major i t y ts  v iew.  IVe have,  in  the  pas t ,  re fused
to accept the unsupported test imony of  a taxpayer that  a pet i t i .on
(or  a  p ro tes t  le t te r )  was  t ime ly  ma i led .  However ,  a .  fund imenta l
d i f fe rence ex is ts  where  the  taxpayer 's  representa i i ve ,  who is  a
member of  a responsible profession, makes the same elaim. Here,  gtr
a t to rney  sub jec t  to  d isbarment  p roceed ings ,  o r  o ther  e th ica l
sanct ions,  has come forward with a precise descr ipt ion of  act iv i t ies
engaged in on behaLf of  a cr ient .  He has produced a copy of  the
le t te r  wh ich ,  aecord ing  to  h is  tes t imony,  i re  ma i led  in  i imery
fash ion .  The sanc t ions  fo r  uneth ica l  conduct  a re  su f f ie ien t ly
severe so as to lay to rest  the suspic ion that taxpayer 's representa-
t i ve  wou ld  l ie  w i th  impun i ty .  Moreover ,  s ince  taxbayer  i s  sa td  to
have s igned the  le t te r  w i th in  the  Jur isd ic t iona l  per iod ,  the
representat ivers story inherent ly lnvolves the test imony of  two
persons, which may be compared by a hear ing of f icer and examined for
incons is tenc ies .  Th is  i s  a  fa r  c ry  f rom the  s i tua t ion  in  wh ich  a
single taxpayer,  unbound by ethical  considerat ions,comes forward to
descr ibe,  wi thout documentary support ,  act iv l t ies which he claims
to have engaged in alone.
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Re:  Dona ld  S iege l

Th is  i s  no t  t o  say  tha t  each  and  eve ry  taxpaye r  rep resen ta t l ve
mus t  be  be l i eved .  The  demeanor ,  a t t i t ude  and  ove ra l l  r e l i ab i l i t y
o f  t he  w i tness  mus t  be  assessed  by  the  hea r ing  o f f i ce r  and  the
taxpayer  can prevai l  on ly  in  those c i rcumstances where the
c red ib i l i t y  o f  t he  taxpaye r  and  h i s  rep resen ta t i ve  can  be
p roper l y  es tab l i shed  to  the  sa t i s fac t i on  o f  t he  t r i e r  o f  f ae t .
Tha t  e red ib i l i t y  was  es tab l i shed  he re ,  &s  i s  ev iden t  f rom the
in i t i a l  r epo r t  o f  t he  hea r ing  o f f i ce r .

- t l  addi t ion,  the Depar tment  of  Taxat ion and Finance cannot  escape
blame for  the inabi l i ty  o f  pet i t ioners to  prov ide doeumentary
suppor t  f o r  t he i r  c l a ims  o f  t ime ly  ma i l i ng .  The  Ru les  o f  P rac t i ce
before the State Tax Commiss ion do not  requi re that  a  pet i t ion be
ma i led  by  ce r t i f i ed  ma i l ,  o r  w i th  a  re tu rn  rece ip t  a t tached .  r f
t ha t  requ i remen t  ex i s ted ,  p roo f  o f  ma i l i ng  cou rd  be  eas i l y
e ls tab l ished in  a l l  cases.  fn  the absence of  such requi rement ,  no
taxpayer  can be charged wi th  hav ing fa i led to  meet  h is  burden,
mere l y  because  the re  i s  no  p roo f  o f  ma i l i ng .

Nor  shou ld  the  taxpaye r  bea r  t he  fu I l  bu rden  o f  t he  Depar tmen t ' s
fa i l u re  to  f i nd  a  copy  o f  t he  p ro tes t  l e t t e r  i n  i t s  f i l es .  The
Not ice of  Determinat lon which btar ts  the running of  the g0-day
per iod advises taxpayer  of  the deadl ine he facei ,  but  o f fers  no
guidance as to  the address to  whieh the appeal  must  be sent .  rn
fac t ,  i n  o rde r  t o  be  p rope r l y  added  to  t t r e - t i s t  o f  appe l l an ts ,
taxpaye r ' s  p ro tes t  l e t t e r  (o r  pe t i t i on )  mus t  be  rece l ved  by  the
Tax Appeals  Bureau in  Albany.  The Not iee of  Determinat ion makes
no reference to  the Tax Appeals  Bureau.

At__some point  dur ing the last  severa l  years,  taxpayers receiv ing
a Not iee of  Determinat ion were a lso sent  a  pamphle i  conta in ing
the purpor ted ru les of  the admin is t rat ive abpeafs process.  Those
ru les conta ined an inaccurate d i rect ion to  the taxpayer  to  address
h is  appea l  t o  t he  d i s t r i c t  o f f i ce  wh ich  i ssued  the -  No t i ce  o f
De te rm ina t i on .  Tha t  d i rec t i on  was  ou tda ted ,  s ince ,  &s  has  been
indicated above,  appeals ,  in  order  to  be processed proper ly ,  should
have been d i rected e lsewhere.  I t  is  not  c lear  whether  th i ;  taxpayer
rece i ved  the  i naccu ra te  d i rec t i on  a long  w i th  the  No t i ce  o f
De te rm ina t i on .  Ye t ,  t he  l e t t e r  wh ich  he  p roduced  (and  wh ich  he
tes t i f i ed  was  t ime ly  ma i l ed )  was  i n  fac t  ma i l ed  to  the  l oca l  d i s t r i c t
o f f ice.  Whether  i t  was so d i rected because the taxpayer  recelved
inaecurate inst ruct ions f rom the Depar tment ,  or  because the taxpayer
rece i ved  no  i ns t ruc t i ons  wha tsoeve r ,  i s  bes ide  the  po in t .  f n  f ac t ,
t he  l oea l  d i s t r i c t  o f f i ce  was  no t  t he  l oca t i on  fo r  t he  p rocess ing
o f  such  l e t te rs ,  a  fac t  wh ich  may  exp la in  depar tmen ta l  i nab i l i t y  t o
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Re:  Dona ld  S iege l

f i nd  the  le t te r  i n  i t s  f i l es .

The major i t y  fears ,perhaps  Jus t ly ,  tha t  the  acceptance o f
unsupported test imony as to t imel iness,  might encourage abuse.
This concern would be more persuasive in the instance of
unsupported test imony by a s ingle lay pet i t ioner ' ,  &s to 'matters
affet i ing his own tax l iabi l i ty .  lVhere,  however,  the unsupported
tes t imony,  to  be  d isbe l ieved,  wou ld  have to  be  the  cont r i vance
of two plrsons, including a presumably responsible professional ,
both of  whom appear credible to the hear ing of f icer,  the chances
of abuse are v ist ly reduced. I t  must be remembered, of  course,
tha t  c red ib i l i t y  i s  the  u l t imate  tes t ,  and tha t  no t  every  t "19
of  t ime l iness  need be  be l ieved by  the  hear ing  o f f i cer '  even i f
qworn to by the legendary " for ty bishops" c i ted by Just ice
iardozo.

In  th is  ins tance I  wou ld  f ind  fo r  taxpayer .

,JUN 3 0 19g6

i s s ione r


