
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

S.H.B.  Super  Marke ts ,  Inc .

for Redeternlnatl.on of a Deficlency or Revision
of a Deternl-natLon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  9  |  I  l7B-81 31  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt, being duly sworn, deposes and says that he/she is an
empl-oyee of the State Tax Conmisslon, that he/she is over 18 years of age' and
that on the 18th day of Februaryr 1986, he/she served the withLn not ice of
Decision by cert l f ied nai l  upon S.H.B. Super l larkets,  Inc.,  the pet l t l ,oner tn
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpald rrrapper addressed as folLows:

S.H.B.  Super  Marke ts ,  Inc .
434 86rh  Sr .
Brooklyn, NY 11209

and by deposltlng same enclosed in a
post office under the excluslve care
Service within the State of New York.

That deponent further says that
hereln and that the address set forth
of the pet i t ioner.

postpaid properly addressed wrapper ln a
and custody of the Unlted States Postal

the sal-d addressee is the petLtloner
on said lrrapper is the last known address

Sworn to before me thls
18th day of February, 1986.

lster oaths
w sec t lon  174



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltion
o f

S.H.B.  Super  Marke ts ,  Inc .

for Redeterml.nation of a DeficLency or Revision
of a Determiaatlon or Refund of Sales & Uee Tax
under Artlcle 28 & 29 of the Tax Law for the
Per iod  9  |  L  /78-8  l3L  /  82 .

AFFIDAVIT OF MAILING

Scate of New York :
s a .  :

County of Albany :

Dorls E. Stetnhardt, beLng duly sworn, deposes and says that he/she le an
employee of the State Tax Comnisslonr that he/she ls over 18 years of age, and
that on the lSth day of Februaryr 1985, he served the wlthln notlce of Declston
by certifled nail upon Abraham Wertel, the representatlve of the PetiEl-oner tn
the wlthl"n proceedlng, by enclostng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Abraharn I'lert,el
26 Ravine Rd.
Great Neck, NY 11023

and by deposlting same enclosed in a postpa{d properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sal,d addressee is the representatl-ve
of the petltloner herein and that the address set forth on said ltraPPer is the
last known address of the representative of che Petl"tioner.

Sworn to before ue this
18th day of Februaryr 1986.

Eer oathsto
sec t ioo  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  7 2 2 2 7

February  18 ,  f986

S. I l .B .  Super  Marke ts ,  Inc .
434 86 th  St .
Brooklyn, NY 11209

Gentlemen:

Pl-ease take notlce of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adnlnl"strative level.
Pursuant to sectl-on(s) 1138 of the Tax Law, a proceedlng ln court to revien an
adverse decision by the State Tax Comlsston may be l-nstltuted onLy under
Artlcle 78 of the Clvl1 Practice Law and Rul-esr and must be conrmenced 1o the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not lce.

Inqulrles concerning the computatl.on of tax due or refund allowed ln accordance
with this declsLon may be addressed to:

NYS Dept. Taxatlon and Fl.nance
Law Bureau - Lttigatlon Unit
Building #9, State Campus
Albany, New York L2227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

Peti t ioner ts Representat ive
Abraham WerteL
26 Ravine Rd.
Great Neck, NY 11023
Taxing Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i- t ion

o f

S.I I .B. SUPER }, IARKETS, INC.

for Revlslon of a Determlnat,Lon or for Refund
of Sales and Use Taxes under ArtLcles 28 and. 29
of the Tax Law for the Perl"od September 1, 1978
through August 31, 1982.

DECISION

Pet l t ioner ,  S .H.B.  Super  Marke ts ,  Inc . ,  434 86 th  St ree t ,  Brook lyn ,  New

York 1L209, f i led a pet l" t lon for revlslon of a determinat ion or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

Septerrber l ,  1978 through August 31, 1982 (Fi le Nos. 42842 and 43352).

A hearlng was held before Dennls M. Gal l iher,  Hearing Off icer,  at  the

off ices of the State Tax Co mlsston, Two World Trade Center,  New York, New

York ,  on  August  7 ,  1985 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

November 26, 1985. Pet l t loner appeared by Abraham Llerfel ,  Esq. The Audit

Divis lon appeared by John P. Dugan, Esq. (Kevin A. Cahl l l ,  Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divlstonrs resort to test period and markup audlting

procedures ln determining the tax l iabl l l ty of  S.H.B. Super Markets, Inc. was

proper and, if so, whether petl"tloner has substantiated any items warrantlng

reduction or cancellation of the resultant tax deficiency and/or penalties

assessed in connect ion therewith.
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FINDINGS OF FAC!

l . o n D e c e m b e x 2 0 , L g S z , f o l l o w i n g a f i e l d a u d l t , t h e A u d i c D l . v l s l o n

l -ssued to  pe t l t ione f  ,  S . I1 .B .  Super  Marke ts ,  Inc .  ( "S .H.B. " ) ,  the  fo l low lng  two

notlces of determinatlon and demand for Payment of sales and use taxes due:

a) Notice number 582L220449K, spannlng the period Septenber 1, L978

through February 28, 1982 and assessing tax due in the amount of $104 '728'7L'

plus penalty and interest;

b) Notice number s82I220450K, spannlng the perlod March 1' 1982

through August 31, 1982 and assesslng tax due ln the amount of $16 '276'52'

plus penaltY and lnterest

2. Pet l t ioner,  by i ts presl .dent,  Herbert  Birnbaun, had previousLy executed

val idated consents, the latest of  whlch al lowed assessments for the perlod

September 1, 1978 through August 31'  1979 to be made on or before December 20'

r9B2.

3.  On March  20 ,  1983,  the  Aud i t  D iv ls lon  lssued to  s . t t .B .  a  Not lce  o f

Determlnation and Demand for Paynent of Sales and Use Taxes Due (Notice No'

S830320107K) spannlng the perlod December 1, 1979 through August 31'  1982 and

assesslng tax due tn the amount of $6,939.27, plus penalty and interest '  Thls

notlce represents a supplemental assessment, issued to include additlonal tax

clained as due but erroneously ornitted from the prevlously mentloned assessments

due to a mathematlcal error in eomputing the amounts of tax due refLected on

such pr ior not lces.

4. S.t l .B. operates a large supermarket located at 434 86th Street '

Brooklyn, New York. S.H.B. has approxl-mately 90 employees and, per i ts sales

and use tax returns'  reported gross sales of $38'923'979'00 durlng the pertod

tn quest lon. S.I I .B.ts physical  layout ls such that l " t  spans a ci ty block and



-3-

has entrances and exi ts at the front and rear of the store. Pet l t ioner does

not employ or maintain any security personnel at lts premises, bell"eving that

the presence of such personnel creates a negatlve customer response and atmosphere.

5. On or about August I l ,  1981, the Audlt  Dlvtsion commenced i ts f ie ld

audit  of  pett t ionerrs buslness. Cash and check purchases, as analyzed for the

test months of September, 1980 and Aprt l ,  1981, yielded the fol lowlng specif ic

and overall percentages of t,axable-to-nontaxable purchases:

Taxable Items Purchased

Soda
Beer
Cigarettes
Pet Products
Paper Products
Ml"sc. Taxable

Total

Non-Taxable lt,ems Purchased

Soda
Beer
Cigarettes
Pet Products
Paper Products
Mlsc. Taxable
Housewares

Percent of Purchases

4 .392
2 .80
I  . 99
L .32
2 .65
7  . 55

20.707"

In addlt ion, al l  purchases under the category "household l - temsr" a

separa te  depar tment  a t  S . I I .B . rs  s to re ,  \ re re  t rea ted ,  as  conceded by  S.H.B. r  8s

ent lrely taxable.

6. A purchase markup test was also performed, uslng the test months of

Septenber, 1981 and January, L982, whlch yiel-ded the followlng markup percentages

per category of taxable i tem:

Taxable Item

79 .302

Markup Percentage

L7  . 72%
14 .60
3 .  I 9

35 .65
20 .78
30 .  s5
89 .48
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7. When the aforementioned markup percentages were applied to adjusted

taxable purchases, audl- ted taxable sales of $7,478,407.00 resulted. One-half

of one percent of such audtted taxable sales flgure was deducted therefrom for

pi l ferage, and the resultant f lgure ($7,44I,015.00),  when compared to reported

taxab le  sa les  per  re tu rns  ($6 ,263,753.00) ,  re f lec ted  an  18 .795 percent  lnc rease

to reported taxable sales for the perlod September 1, 1978 through August 31,

1981. Thts same percentage increase to taxable sales was also appll-ed to the

period September 1'  1981 through August 31, 1982, based on advice by pet i t ioner

to the audltor that purchase records were not updated past August,  1981.

8. The supplemental assessment noted in Findlng of Fact rr3rr is based on a

recalculation foll-owlng dlscovery of a mathenatl.cal error in the totalllng of

pet i t loner 's purchases per dlsbursements, together wlth the appl lcat ion thereafter

of a percentage of error increaslng purchases slnce check purchases per actual-

l-nvolces were higher than check purchases per disbursement records.

9. At the commencement of the audit, petttloner $ras asked to make all

books and records aval lable. Upon being lnformed that pet i t lonerrs cash

register tapes did not ident l fy lndivldual-  i tens sold, the audltor deemed such

tapes to be of no value for audlt purposes and did not review or util ize such

tapes in conduct ing the audit .  The audltor decided to perform a test per iod

check, util izing a winter and a sunmer month as the test, perlods, to verify the

accuracy of pet i t ionerts sales tax returns. Pet l t ioner obJected to the use of

a summer month. Conversations were held duri.ng whlch the audltor offered to

audlt  al l  months, which offer pet i t , ioner rejected as lmpract ical ,  and the

auditor sett led upon the months of September, 1980 and Aprl l ,  1981.

10. In performing the housewares markup test, the auditor requested

pet l t ionerrs most recent,  housewares involces, \das gtven a folder of lnvolces
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and, r^rith the exceptlon of elghteen ltems, took the sel-ling prlces for such

lnvoice ltems as marked on the storets shelves. Elghteen lnvoice ltems dld not

have sheLf prices, and thus selling prices rrere t,aken from notatlons thereof on

the l"nvoices, as ver i f ied by pet i t ioner 's head stock clerk.  Sale pr iced shelf

l tems r^rere recorded at their  sale pr ices.

11. Housewares are rung up on two separate cash reglsters ln the housewares

department and, when the store is busy, on the regular general checkout registers.

L2. The pl l ferage al lonance (one-half  of  one percent of audited taxable

sales) ls based on standard audit guldellnes. Although the audltor rras asked

by petitioner for a higher allowance, he refused to make any higher allowance

for lack of documentat lon in support  of  higher pi l ferage. Pi l ferage, as

allowed according to the auditor, encompasses theft, breakage and spollage.

13. Pet i t ioner operates approxlmately ten cash registers, manned by both

full-tine and part-time euployees. There is a hl-gh rate of enployee turnover.

Dai ly cash register tape totals,  as taken from register sunmary tapes on a gross

total  as wel l  as a per-department total  basis,  ate posted to worksheets dal ly and

thereafter are entered tn dally sales books. Al-though not completely clear ln

the record, l t  appears that pet i t lonerfs sales tax returns are computed and f l led

based on mult iply ing grocery sales per books by the percentage of sales held

taxable per prlor audit, with the addltional sales of housewares and tobacco

products added thereto as entirely taxable (reduced by an adJustnent of approxl-

mately f lve percent of such sales to encompass tax exempt sales).  An est inated

taxable percentage rather than tax collected per books was used ln order to comply

with the results of the pr ior audlt .

14. Pet i t ioner does not,  maintain records of theft ,  breakage or spoi lage

and notes that such ltems would appear only as a shrlnkage in lnventory when
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periodic inventory ls taken. Pet l t loner asserts,  however,  that the layout of

the store, l ts high volume of act iv i tyr the noted absence of securi ty personnel

and instances where other neighborhood stores have caught persons wlth unrecelpted

merchandise from pet l t lonerfs store al l  lndlcate that a higher than usual

pl l ferage al lowance (est inated at 3 percent by pet i t ionerts representat ive

rather than the .5 percent allowed) should be granted.

15. The audLtor adjusted purchases by a factor of .000700795 (based on the

tlro test nonths) to reflect the fact that check purchases (disbursements)

exceeded purchases per books. The overal l  ef fect of  this adjustment l tas to

increase purchases by $162 1484.81 and, ln turn, increase taxable purchases,

sales and, ul t imately,  tax due.

16. The audltor noted a $15,000.00 (approximate) lnventory decrease and added

thls amount to purchases. Ile was advised by petltioner that inventory amounts

reflected on petitionerts Federal income tax returns "might not be correct.rr

L7. The audit  herein does not quest lon andr in fact '  accePts gross sales

as reported by pet i t loner,  Rather,  the result  of  the audlt  and the def ic iency

determined reflects an lncrease in the portl"on of such sales determined to be

taxable sales.

18. The rat io of taxable to non-taxable purchases (1.".  product mlx

excluding housewares) as determined upon audit (see Findlng of Fact "5t') was

nearly the same (within one percent) as petitionerrs calculation of such mix.

19. The auditor recommended the assessment of penalcy based on the deemed

underreportlng and underpaynent of tax as dlscovered by the audit and for

pet l t ionerrs fal" lure to couply wl"th the results of pr ior audits.

20. Some of the lnvoices in the houserrares flle given to the auditor were

up to one year o1d. Pet l t ioner asserts that the auditorts request for " the
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most recent involcestt !i las insufficlent and, when seeing any year old lnvolces,

the auditor should have re-lnqul,red as to whether there rrere any more recent

lnvoices. Petltloner matntains there f'could have beenf' Bore recent invotces at

the tine of the audit, although none were produced at the hearing.

2L. Although houseware ltens were conceded to be 100 percent taxable, the

auditor perforned a purchase markup test rather than accepting petitlonerrs

records regardl-ng housewares sales because, at tlmes, housewares were sold

through registers other than those in the housewares department (1.e. not all

housewares sales were made in the housewares department vla cash reglsters

excluslvely used for housewares sales).

22. Petltl.oner malntains that the houserrares narkup deternined on audit

was too high, and notes that sales of high volume/alJ-egedly 1ow markup seasonal

items such as Chrlstmas trees, beach chal"rs and school- supplies' whlch would

reduce the overall markup percentage, were not lncluded in the audit tests.

The audltor was not made arf,are of such sales upon audit, nor was he glven or dld

he see invoices pertaining to purchases of such items.

23. Petitl"oner notes that when the result of a prior audlt lndlcated a

hlgher percentage of sales as taxable than were belng estlnated by Petitlonert

pet i t ioner lncreased the est imated percentage of sales reported as taxable

(excludlng housewares sales which were 100 percent taxable) to the Percentage

determined upon such prior audlt.

24. Pet i t ioner maintains that i ts records, speeif lcal ly l ts dal ly books as

establlshed from cash register sunmary tape totals, nere accurate and should

have been used for audit  purposes in general ,  and specif lcal ly to arr lve at

tax due on housewares rather than resorting to a test for housewares whlch are

concededly 100 percenc taxable. The Audit Dlvislon, by contrast,' asaerts thac
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since housewares were rung up on general registers as well as on the housewares

registers and since none of the cash register tapes specif ied l"ndivldual l tems,

there is no assurance that househrares were always rung up as taxable iteus or

even as housewares.

25. Wlth regard to the purchases adjustmen! noted in Flndlng of Fact "15",

petitloner maintalns that the difference between check purchases (disbursements)

per invoices and check purchases per disbursement records was based on incluslon

of non-taxable items such as adverttsing, food wrapplng paper and losurance

(denonlnated non-purchases) among check disbursements per lnvolces, whereas

dlsbursements per books dld not lnclude such i teus.

26. Purchases recorded by the audltor for one of the test months, specif i -

calLy Septenber of 1980, erroneously included two purchases dated from the

preceding month of August,  1980 in the respect lve amounts of $393.64 and

$s43.  r  1  .

27. Pet i t ioner does not contest the use of test per lod audit lng techniques'

but asserts that its circuustances are such that the audit procedures were

inappropriate and unreasonable, that the results do not reflect the true amount

of tax due and that there are errors ln the audit calculations. Furthermore,

pet l t ioner seeks abatement of the penalt ies imposed.

28. Pet i t ioner asserts that a pr lor Audit  Divis ion audLt had revealed a

housewares markup percentage of 40.8, which ls substant lal ly less than the 89.4

percent determlned vla the instant audlt and that the former figure should be

u s e d .

29. The lnventory adjustment not,ed tn Flnding of Fact "16" was based on

the difference between January, 1979 opening l"nventory and December, 1980

c los ing  lnventory  ($200,700.00  v .  $276,410.00)  w i th  January ,  1979 ta ther  than
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audltor as the start , ing polnt s j .nce i t  ls "closer" to

period start ing date.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) of the Tax Law provides, in part ,  that i f  a

return required to be f l led is incorrect or lnsuff ic lent,  the Tax Comission

shall deternine the amount of tax due on the basts of such lnformation as may

be aval lable. This sect lon further provides that,  i f  necessary, the tax may be

est imated on the basis of external lndlces.

B. That ln deternlnlng the amount of a sales tax assessment' it ls the

duty of the Audit  Divis lon to select a method " ' reasonably calculated to

re f lec t  the  taxes  duef  (Mat te r  o f  Grant  Co.  v .  Joseph,  2  N. ' r ,2d  L96,  206) . "

( M a t t e r  o f  M e y e r  v .  S t a t e  T a x  C o n m . ,  6 1  A . D . 2 d , 2 2 3 , 2 2 7  L v .  t o  a p p .  d , e n . 4 4

N.Y.2d 645).  When the Audit  Dlvls ion enploys such a method, i t  becomes l-ncumbent

upon the petitl"oner to establish error (Matter of Meyer v. St,ate Tax Cornn.' i

supra) .

c, That petitioner dld nalntaln books and records which were made avallable

to the Audit  Divls ion. I {owever,  these records were insuff ic ient for ver l f lcat lon

of taxable sales, inasmuch as the Audlt Division could not determlne from such

records, including cash reglster tapes and pet i t lonerrs dal ly books as conpi led

therefrom, whether tax had been charged on all taxable items or whether the

proper amount of tax had been charged ln each lnstance. Accordingly, the Audlt

Dl"vislonfs use of a purehase analysts and markup audlt to est,lmate the tax due

fron petltloner rilas reasonable under the circumstances (Idatter of Licala v._:Qbgr

64 N.Y.2d ,603) .  In  fac t ,  even pe t i t ioner  u t l l i zed  es t imates  to  a  cer ta in

degree rather than relying totally on lts records ln preparlng tax returns.
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D. That upon al-l of the facts and circumstances presented herein, including

testimony by Lawrence J. Levine (who was lntimately involved wlth petltLonerrs

operat ion) that pet l t loner sustained substant ial  losses due to theft ,  l t  ls

found that the pilferage a1l-owance shouLd be increased to 1.75 percent of

audlted taxable sales. Furthermore, the deflciency ls to be recomputed and

further reduced to reflect: a) ellnlnatlon of the two August purchases erroneously

included in the Septernber,  1980 test month (see Flndlng of Fact "26");  b)

ellninatlon of the purchase adjustment based on inventory, (gg Flndings of

Fact tt16tt and tt29tt) and, c) el-lnl-natlon of the purchase lncrease based on

disbursement dlscrepancy (see FLndLngs of Fact t rSrr,  t t l5t ' ,  and "25t ' ) .

E. That although assertlng the existence of more recent invoices than

those used by the Audlt Dlvislon ln determinlng the markup on housewares, no

such lnvoices were produced. Nor has petltloner offered even a sampl-lng of

invol-ces ln support of the assertion that the high voLune/1ow markup houseware

items noted ln FindLng of Fact t'22" :vtete sold and, ln turn, the volurne and/or

effect of such sales on the housewares analysis. While offering the assertion

that the houser,rares markup was too high, petitioner has produced no evLdence of

a more approprlate markup percentage other than the 40.8 percent flgure determl-ned

by an audlt conducted a number of years before the lnstant audit.

F. That ln view of the substanttal discrepancy between the amount of

sales tax found due on audit, even aft,er the adJustments made ln ConclusLon of

Law ttDt', and the sales tax reported, petLtloner has not supported a basis for

the remLssion of penalty. Noted also ln thls context ls the fact that petitioner

ltself relles to an extent on estlmates rather than on amounts in its books and

records ln f l l tng i ts returns.
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G. That the pet i t ion of S.H.B. Super Markets, Inc. ls granted

extent indicated ln Conclusion of Law "D"; that the Audl-t Divlsl-on

to nodify the notices of deterninatlon and demand accordlngly; and

noodifiedr such notices are sustained.

DATED: Albany, New York STATE TAX C0MI{ISSION

FEB 181386

to the

l-s dlrected

that,  as

PRESIDENT


