
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Sherry Tobacco Corp. (Purchaser)

for Redeterminat lon of a Def ic iency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  6 / L 1 7 2  -  8 1 3 1 1 7 5 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
3rd day of Januaryr 1986, he served the wichin not ice of Decislon by cert i f ied
mai l  upon Sherry Tobacco Corp. (Purchaser),  the pet i t ioner l"n the withln
proceedl-ng, by enclosing a true copy thereof in a securely sealed postpaid
r,rrapper addressed as f ollows:

Sherry Tobacco Corp. (Purchaser)
At tn :  C l l f fo rd  K le in ,  Pres .
570 Derby Ave.
Woodmere, NY 11598

and by deposltlng same enclosed in a
post off ice under the exclusive care
Service wlthtn the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

postpald properly addressed wrapper in a
and custody of the Unlted States Postal

the said addressee is the pett t loner
on sald rrrapper ls the l-ast known address

Sworn to before me thls
3rd day of January, 1986.

r l zed  to ter oaths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  T 2 2 2 7

January 3, 1986

Sherry Tobacco Corp. (Purchaser)
At tn :  CL i f fo rd  K l -e ln ,  Pres .
570 Derby Ave.
Woodmere, NY 11598

Gentlemen:

Please take notice of the Decision of the Stat,e Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng in court  to reviel t  an
adverse decision by the State Tax Cornmission may be instltuted onl-y under
Article 78 of the Civll Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countlr within 4 nonths fron the
date  o f  th is  no t lce .

Inquirles concerning the computation of tax due or refund alLowed ln accordance
with this declsion nay be addressed to:

NYS Dept. Taxatton and Flnance
Law Bureau - Lltigatlon Unlt
Bui lding / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Sherry Tobacco Corp.
and Eugene Gershon Indv. & as Officer

for Redetermlnat lon of a Def ic iency or Revlsion
of a Determinatlon or Refund of
Sales & Use Tax
under Article 28 e 29 of the Tax Law
f o r  t h e  P e r i o d  6 / I / 7 2  -  8 l 3 L / 7 5 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Co'nisslon, that he ls over 18 years of ager drd that on the
3rd day of January, 1986, he served the withln not ice of Decl"sion by certLf ied
nai l  upon Sherry Tobacco Corp.,and Eugene Gershon Indv, & as Off icer the
pet i t ioner ln the wlthln proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lohrs:

Sherry Tobacco Corp.
and Eugene Gershon Indv. & as Offlcer
2537 Golden Avenue
Bronx, NY

and by deposLting same enclosed in a postpaid properly addressed wrapper tn a
post off ice under the exclusive care and custody of the Unlted States PostaL
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on sald rf,rapper is the last known address
of the pet l t ioner.

Sworn t.o before me thls
3rd day of January, 1986.

tLzed to adm
pursuant to Tax Law section 174



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Sherry Tobacco Corp.
and Eugene Gershon Indv. & as Offlcer

for Redeterminatl"on of a Deficiency or Revlsion
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 / L / 7 2  -  8 / 3 1 / 7 5 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany i

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comml"ssl,on, that he ls over 18 years of age, and that on the
3rd day of January, 1986, he served the wlthin not ice of Decision by cert l f led
mail upon Raymond Sharenow, the representattve of the petltioner ln the wlthln
proceedinB, by enclosing a t,rue copy thereof ln a securely sealed poetpald
wrapper addressed as fol lows:

Raynond Sharenow
60 East  42nd St .
New York, NY 10017

and by depositing same enclosed in a postpatd properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitioner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petl"tioner.

Sworn to before me this
3rd  day  o f  January ,  1986.

ster oat
pursuant to Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 3, 1986

Sherry Tobacco Corp.
and Eugene Gershon Indv. & as Officer
2537 Golden Avenue
Bronx, NY

Gentlemen:

Please take not ice of the Declsion of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admtnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse declsion by the State Tax Commission may be instltuted only under
Article 78 of the Civil Pract,ice Law and Rules, and must be cormenced 1n the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th is  no t ice .

Inqulries concernLng the computation of tax due or refund allowed in accordance
w:i th this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Building /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very Eruly yours'

STATE TAX COMMISSION

Peti t toner I  s Representat lve
Raymond Sharenow
60 East  42nd St .
New York, NY 10017
Taxl-ng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

SIIERRY TOBACCO CORP. (Seller) and
EUGENE GERSHON, as Officer

for Revislon of a Determlnation or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod June I, 1972
through August,  31, 1975.

: DECISION

In the Matter of the Pet i t ion

o f

SHERRY TOBACCO CORP. (Purchaser)

for Revislon of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period June 1, L972
through August  31 ,  L975.

Pet l t ioners, Sherry Tobacco Corp. (Sel l"er)  and Eugene Gershan' as Off l -cer,

2537 GoLd,en Avenue, Bronx, New York and Sherry Tobacco Corp. (Purchaser), 570

Derby Avenue, Woodmere, Neri l  York 11598, f i led pet i t ions for revislon of a

determlnation or for refund of sales and use taxes under ArtlcLes 28 and 29 of

the Tax Law for the period June 1, 1972 through August 31, L975 (Fll.e Nos.

16478 and 16479).

A forural hearing rilas connenced before Robert F. MuJ-ligan, Ilearlng Offlcer'

at the offices of the State Tax Conml-ssion, Two l,lorld Trade Center, New York,

New York, on August,24, 1978 at 9:15 A.M. and cont inued to conclusion on

October 7, 1985 at 1:15 P.M. Pet i t ioners appeared by Raymond Sharenow, C.P.A.

The Audit  Divis ion appeared by Peter Crotty,  Esg. (Sanuel Freund, Esq.,  of  I

29



counsel)

counsel-)

on

on

-2-

August 24, 1978 and by John P. Dugan, Esq. ( l { i1-11an Fox, Esq.,  of

O c t o b e r  7 ,  1 9 8 5 .

ISSUES

I. Whether the Audit  Divis ion properly deternlned pet i t ionersr saLes tax

l lab i l i t y .

II. Whether petltioner Sherry Tobacco Corp. ls llable as a bulk purchaser

for the sales taxes determined to be due from petitloner Sherry Tobacco Corp.

as  se l le r .

FINDINGS OF FACT

1. On March 8, 1976, as the result  of  a f le l-d audit ,  the Audlt  Dlvls ion

issued a Notice of Determl"nation and Demand for Paynent of Sales and Use Taxes

Due against pet i t ioners Sherry Tobacco Corp. (rrsherry 1") and Eugene Gershon,

as off icer,  in the amount of $77,637.68 plus penal- ty and lnterest of  $29'829.49

for  a  to ta l  due o f  $ I07 ,467.17  fo r  the  per iod  June 1 ,  1972 th rough August  31 '

L975. On the same date, the Audlt Dtvision tssued an identical- notl"ce agalnst

pet l t loner Sherry Tobacco Corp. ("Sherry 2") as bulk purchaser pursuant to

sec t ion  1141(c)  o f  the  Tax  Law.

2. Sherry 1, was a tobacco seller which dealt prlnarlly in wholesal-e

transact l"ons. On June 30, 1975 Sherry I  sold most of l ts assets to Jonvanlca

Corp. whlch later changed its name to Sherry Tobacco Corp. (Sherry 2). Jonvanica

noti.fied the Audlt Divlsl"on of the sale but the exact date of notice is uncl-ear.

The auditor appears to have been actlng under a Septembex 17, 1975 notice date;

a certlfied nail dellvery receipt submltted by Sherry 2 indlcated a postmark

d a t e  o f  M a y  1 3 ,  1 9 7 6 .

3. Sherry 1 reported gross sales on i ts sales tax returns but no taxable

sales for each quarter of the audlt  per lod. On audlt ,  the audltor,  uslng a



-3-

test period consisting of four days in January, L975, examined sales lnvoLces

and cross-checked then against resale cert i f lcates to ver i fy Sherryrs clatm of

100 percent sales for resale. The audltor found that 35 percent of sal-es for

resale were substantiated and 65 percent nere unsubstantiated. An al-lowance It86

nade for charge sales since such sales lrere customarily rnade to retallers.

Addit lonal ly,  the percentage of unsubstant iated sales for resale was reduced to

50 percent and taxable sales were determlned as follows:

$L4,5L4,289Gross sales
Less charge sales
Cash sales
Unsubstant lated
Taxabl-e sales

2 ,L37 ,262
x .50
$m65r

4. On Decembet 7, 1983, after the hearing had been conrmenced and contLnued,

the Audit  Divls lon, based on the decislon in ,

65 A.D.2d.44, conceded that a test per lod audit  should not have been performed and

agreed to a reduct ion of the assessment to $1,559.12 p1-us tnterest,  represent lng the

additlonal tax found due for the four days of the test perlod only.

5. A contlnued hearing rilas scheduLed for December 8, 1983 and adjourned

at pet i t lonerst request.  A cont lnued hearing was agaln scheduled for Octobet 7'

1985 on not ice to al l  part tes and no one appeared on behalf  of  any of the

pet i t ioners .

CONCLUSIONS OF LAI^I

A. That sect lon 1132(c) of the Tax Law provldes, in part '  that sales w111

be deemed taxable at retaiL unless the vendor takes from the purchaser a proper

resale certiflcate. Petitloners presented no documentatlon lndlcating that the

sale for resale percentage computed by the audltor \ras erroneous and such

unsubstantiated sales must be deemed sales at, retail and subject to tax.

B. That sect lon 1141(c) of the Tax Law provides, in part '  that a bulk



-4-

sale purchaser must notify the Tax Commission of the sale ten days prior to

taklng possession or paying therefore. I f  the purchaser fal ls to so not l fy the

Tax Commission, he wilL be personally llable for any sales taxes deternlned t,o

be due from the seller to the extent of the amount, of the purchase prlce or

fair market value of the assets purchased, whl-chever is higher. No evldence

was produced indlcatlng that Sherry 2 notifled the Department of Taxatlon and

Finance of the lnpendlng sale ten days prlor to June 30, L975, the date of the

transfer.  Therefore, Sherry 2, as purchaser,  is l iable for the sales tax due

from Sherry I to the extent of the purchase prlce.

C. That the pet i t ions of Sherry Tobacco Corp. (sel ler)  and Eugene Gershon,

as offLcer and Sherry Tobacco Corp. (purchaser) are granted to the extent,

l"ndicat,ed in Flndlng of Fact "4", that the Audlt Dlvision ls directed to nodlfy

the notices of determination and demand for payment of sales and use taxes due

lssued March 8, 1976 accordingly;  and that,  except as so granted, the pet i t lons

are in al l  other respects denied.

DATED: Albany, New York

JAN 0 3 1986

STATE TAX COMMISSION

PRESIDENT
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rA-36 (e176) Sta te  o f  NewYork - Department of Taxation and Finance
Tax AppeaLs Bureau

REQUEST FOR BETTER ADDRESS

Date of Reguest

/-/tr/ tra

iff: irao.-*e. \n
$tah CemPtts
Abry; llst Yolt l2l:17

Requested by' '  ' ;ppoals Bureau^

Roorir'rbz ' 
gldg' #9 

"''
Si'ale CamPus 'a^t*'

Please f ind most recent address of taxpayer descr ibed below; return to Person named above'

Soc ia l  Secur i ty

Results of search by Fi les

Date  o f  Pet i t ion

7a

'W 
d-*/*/* /2tra44'*

/-llz -U-,42,*alL

Sect ion Date of Search

a/,, At

PERMANENT RECORD

FOR INSERTION IN TAXPASR'S FOLDER





S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 3, L986

Sherry Tobacco Corp.
and Eugene Gershon Indv. & as Offl,cer
2537 GoLden Avenue
Bronx, NY

Gentlemen:

Please take notice of the Decislon of the State Tax Co'nmlsslon enclosed
herewith.

You have now exhausted your right of revl"ew at the admlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding tn court to revl.elt an
adverse decision by the State Tax Commlssl-on may be lnstituted onLy under
Article 78 of the Civll Practice Law and Rulesr and must be cornmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thl"s not lce.

Inquirles concernlng the computation of tax due or refund aLlowed in accordance
with this decision may be addressed to:

NYS Dept. Taxat,ion and Flnance
Law Bureau - Ll"tlgatlon Unit
Buildlng ll9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet l- t ionerfs Representat ive
Raynond Sharenow
60 East  42nd St .
New York, NY 10017
Taxlng Bureaurs Representatlve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

SHERRY TOBACCO CORP. (Sel1er) and
EUGENE GERSIION, as Officer

for Revisl"on of a Determinatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period June I, 1972
through August 31, L975.

DECISION

In the Matter of the Pet l t ion

o f

SHERRY TOBACCO CORP. (Purchaser)

for Reviston of a Deternination or for Refund
of Sales and Use Taxes under Art,l-cl-es 28 and 29
of the Tax Law for the Period June 1, L972
through August 31, L975.

Pett t ioners, Sherry Tobacco Corp. (Sel ler)  and Eugene Gershan, as Off lcer,

2537 GoLd,en Avenue, Bronx, New York and Sherry Tobacco Corp. (Purchaser) ' 570

Derby Avenue, Woodmere, New York 11598, f tLed pet i t lons for revision of a

determination or for refund of sal-es and use taxes under Artlcles 28 and 29 ot

the Tax Law for the period June 1, L972 through August 31, L975 (Fl le Nos.

16478 and 16479).

A formal hearlng rras commenced before Robert F. I' lulligan, I{earl"ng Officer,

at the off ices of the State Tax Coumisslon, Two tr lor ld Trade Center,  New York,

New York, on August 24, 1978 at 9i15 A.M. and cont lnued to conclusion on

october 7, 1985 at 1:15 P. l ' l .  Pet l t ioners appeared by Raymond Sharenow, C.P.A.

The Audlt  Divis lon appeared by Peter Crotty,  Esq. (Sanuel Freund, Esq.,  of





I

counsel)  on August 24, L978

counse l )  on  0c tober  7 ,  1985.

-2-

and by John P. Dugan, Esq.  (Wi l l - lan  Fox ,  Esq. ,  o f

ISSUES

I. Whether the Audlt  Dlvis lon properly deternlned pet l t lonersr sales tax

l tab i l i t y .

II. Whether petltioner Sherry Tobacco Corp. ts llable as a bulk purchaser

for the sales taxes determined to be due from pet l t ioner Sherry Tobacco Corp.

as  se l le r .

FINDINGS OF FACT

1. On March 8, 1976" as the result  of  a f teld audlt ,  the Audlt  Dlvis lon

issued a Notlce of Determination and Demand for Paynent of Sales and Use Taxes

Due against petitioners Sherry Tobacco Corp. ("Sherry 1r') and Eugene Gershon,

as off lcer,  in the amount of.  $77,637,68 plus penalty and interest of  $29,829.49

for  a  to ta l -  due o f  $107,467.17  fo r  the  per iod  June 1 ,  1972 th rough August  31 ,

1975. 0n the same dater the Audlt Divislon issued an identical nottce agalnst

pet l t loner Sherry Tobacco Corp. ("Sherry 2") as bulk purchaser pursuant to

sec t ion  1141(c)  o f  the  Tax  Law.

2. Sherry 1, rras a tobacco seller whlch dealt prl"marlly in whol-esale

transact ions. On June 30, 1975 Sherry I  sold most of i ts assets to Jonvanica

Corp. which later changed Lts name t,o Sherry Tobacco Corp. (Sherry 2). Jonvanica

not i f led the Audit  Divls lon of the sale but the exact date of not lce is unclear.

The audltor appears to have been act ing under a September 17, L975 not ice date;

a certlfied nalL delivery receipt subnitted by Sherry 2 indl"cated a postmark

d a t e  o f  M a y  1 3 ,  1 9 7 6 .

3, Sherry 1 reported gross sales on i ts sales tax returns but no taxable

sales for each quarter of the audit  per iod. 0n audlt ,  the audltor '  using a
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test period conststlng of four days ln January, L975, examlned sales lnvolces

and cross-checked then agalnst resale cert l f icates to ver l fy Sherry 's clalm of

100 percent saLes for resale. The auditor found that 35 percent of sales for

resale were substantl"ated and 65 percent were unsubstantlated. An alLowance ltas

nade for charge sales slnce such sales were customarily nade to retallers.

Addltionally, the percentage of unsubstantiated sales for resale lras reduced to

50 percent and taxable sales were determined as fol lows:

Gross sales
Less charge sales
Cash sales
Unsubstant lated
Taxable sales

$  14  ,5  14 ,  289

2 , r37 ,262
x .50
$T0'66;63r

4. 0n Decembet 7, 1983, after the hearing had been comenced and contlnued,

the Audit  Dtvls lon, based on the declston ln Chartalr ,  Inc. v.  State Tax Comlsslonr

65 A.D.2d.44, conceded that a test perLod audl"t  should not have been perforned and

agreed co a reduct ion of the assessment to $1 1559.12 plus interest,  repreaent lng the

additlonal tax found due for the four days of the test perlod onLy.

5. A continued hearing lras scheduled for Decenber 8, 1983 and adJourned

at pet i t lonersr request.  A cont lnued hearing was agaln scheduled for October 7,

1985 on notice to all partles and no one appeared on behalf of any of the

pet i t ioners .

CONCLUSIONS OF LAI^T

A. That sect ion 1132(c) of the Tax Law provldes, ln part ,  that sales wlIL

be deemed taxable at retal-L unless the vendor takes from the purchaser a proper

resale certificat,e. Petitioners presented no documentatlon lndlcatlng that the

sale for resal-e percentage computed by the auditor lras erroneous and such

unsubstantiated sales must be deened sales at retall and subJect to tax.

B. That sect lon 1141(c) of the Tax Law provides, tn part '  that a bulk
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sal-e purchaser must notlfy the Tax Connnission of the sal-e ten days prlor to

taking possession or paying therefore. I f  the purchaser falLs to so not i fy the

Tax Commission, he will be personall-y liable for any sales taxes determlned to

be due from the seller to the extent of the amount of the purchase prlce or

fair market value of the assets purchased, whichever is hlgher. No evidence

was produced indicating that Sherry 2 notified the Departnent of Taxatlon and

Flnance of the lnpending sale ten days prlor to June 30, 1975' the date of the

transfer.  Therefore, Sherry 2, as purchaser,  ls l lable for the sales tax due

from Sherry I to the extent of the purchase prlce.

C. That the pet i t ions of Sherry Tobacco Corp. (selLer) and Eugene Gershon,

as officer and Sherry Tobacco Corp. (purchaser) are granted to the extent

lndicated in Fl"nding of Fact r'4rr, that the Audit Dlvisl"on is dlrect,ed to nodlfy

the notlces of det,erninatlon and demand for palment of sales and use taxes due

lssued March 8, 7976 aecordingly; and that, except as so granted' the Petlttong

are ln al l  other respects denied.

DATED: Albany, New York

JAN 0 3 1986
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


