
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
of

Sha-Dln Gasollne

the Petltl.on

Servlce, Ltd. AFFIDAVIT OF MAILING

for Redetermination of a Defl-clency or Revislon
of a Determlnation or Refund of SaLes & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law
for  the  Per lod  9 /L /78  -  5 /31 /82 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she is an employee of the State Tax Connnission, that he/she ls over 18 years
of age, and that, on the 5th day of Decemberr 1986, he/she served the wlthln
notice of Declslon by certifled mal1 upon Sha-Dln Gasoltne Service, Ltd. the
petitioner Ln the wlthin proceedlng, by enclosl.ng a true copy thereof in a
secureLy seal-ed postpaLd qrrapper addressed as follows:

Sha-Dln Gasollne Servlce, Ltd.
150-17 Cross Island Parkway
Whitestone, NY 11357

and by deposltlng same encl-osed ln a postpald properly addressed ltrapper ln a
post offlce under the exclusive care and custody of the United States Poetal
Service withln the State of New York.

That deponent further says
herein and that the address set
of the petLtLoner.

Sworn to before me thl.s
5th day of December, 1986.

that the sald addreasee Ls the petittoner
forth on sald nrapper ls the laet known addreee

ster  oat
pursuant to Tax Law sectlon 174



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Shaya's Service

the Petltlon

Sta t ion ,  L td .

for Redetermlnation of a DefLclency or Revlslon :
of a Determlnation or Refund of Sales and Use Tax
under Article(s) 28 & 29 of the Tax Law :
fo r  the  Per lod  9 lL l79  -  5131183.

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and eaye that
he/ehe ls an employee of the State Tax Cornmlssion, that he/she ls over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wl.thln
not ice of DecLslon by cert l fLed mal l  upon Shayats Service Stat lon'  Ltd. the
petitl.oner ln the withln proceedlng, by enclosLng a true copy thereof ln a
securely seal-ed postpald wrapper addresged as foLlolrs:

Shayars Service Stat lon, Ltd.
150-17 Cross Is land Phry.
Whitestone, NY 11357

and by deposLting same enclosed in a postpaLd properl-y addressed wrapper ln a
post offLce under the excl-uelve care and custody of the Unlted States Postal
Service wlthin the State of New York.

AFFIDAVIT OF UAILING

says that the sald addressee le the petLtloner
set forth on said nrapper 1s the last known addreee

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before ne thLs
5th day of December, 1986.

pursuant to Tax Law sectlon 174



STATE OF NEI{ YORK

STATE TA)( COMMISSION

In the l,Iatter of the Petltlon
o f

Fred Shaya
Off icer of Shayars Servlce Stat lon, Ltd.

for Redeterninat,lon of a DeficLency or Revtsion
of a Determinatlon or Refund of SaLes & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  9 lL l79  -  8 /31182.

AFFIDAVIT OF MAILINC

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposee and says that
he/she is an employee of the State Tax Counission, that he/ehe ls over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wl.thln
notlce of Decision by certLfled mail upon Fred Shaya, Offlcer of Shayars
Service Station, Ltd. the petittoner Ln the wlthln proceedtng, by enclosing a
true copy thereof ln a secureJ-y sealed postpald wrapper addresaed as followe:

Fred Shaya
Off icer of Shayars ServLce StatLon, Ltd.
147-12 14th Avenue
Whitestone, NY LL357

and by deposltlng same encLosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted Statee Postal
Servlce wlthln the State of New York.

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before ne thLs
5th day of December, 1986.

that the said addressee ls the Petltloner
forth on sald wrapper ls the l-ast known address

pursuant to Tax Law section 174



STATE OF NEI^I YORK

STATE TA)( COMMISSION

In the Matter of
o f

Sha-Dln Gasollne

the Pet l t lon

Serv tce ,  L td .

game enclosed in a poetpald properly addreseed wrapper in a
the excluslve care and custody of the Unlted States PoetaL

State of New York.

further saye that the said addressee ls the representatlve
herein and that the address set forth on sald wraPPer ls the

of the representative of the petitLoner.

AFFIDAVIT OF MAILING

for Redeternlnation of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sal-es & Uee Tax
under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  9 l l l78  -  513L182.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Comlsslon, that he/ehe ls over 18 yearg
of age, and that on the 5th day of December, 1986, he served the lrlthin notice
of DeclsLon by certlfied mail upon Benjanln Zadkra,, the representative of the
petltloner ln the withln proceedLng, bI enclosing a true copy thereof Ln a
securel-y sealed postpald nrapper addressed as follows:

BenJamin Zadl<a
30 Hawthorne Lane
Great Neck, NY 11023

and by deposltl.ng
post offlce under
Servlce wlthln the

That deponent
of the petLtloner
last kno\f,n address

Sworn to before ne thls
5th day of December, 1986.

pursuant to Tax Law sectlon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
o f

Shayafs Servlce

the PetLtlon

Sta t lon ,  L td . AFFIDAVIT OF I{AILING

for Redeterminatlon of a Deflclency or Revlsion :
of a Determlnation or Refund of Salee and Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  9 l l l79  -  5131183.

State of New York :
s s .  :

County of ALbany :

Davld Parchuck/Janet M, Snay, belng duly sworn, deposes and saye that
he/she Ls an employee of the State Tax Conrmieslon, that he/she ls over 18 yearg
of ager and that on the 5th day of December, 1986, he served the wlthtn notlce
of DecisLon by certlfied matl- upon BenJanin Zadl<a, the representatlve of the
petltioner ln the wlthln proeeedlng, b! encloslng a true copy thereof in a
securely seal-ed postpald lrrapper addressed as follows:

Benjanin Zadk<a
30 Hawthorne Lane
Great Neck, NY 11023

and by deposltLng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States PostaL
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representative
of the petltloner herein and that the address aet forth on sald ltrapper ls the
last known address of the representative of the petttloner.

Sworn to before me thls
5th day of December, 1986.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the l' latter of the Petitlon
o f

Fred Shaya
Off lcer of Shayars Service Stat lon, Ltd.

for Redeterminatlon of a Deficlency or Revlsion
of a Determlnatlon or Refund of SaLes & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  9 lL l79  -  813L182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Connlsslon, that he/ehe is over 18 yearg
of age, and that on the 5th day of December, 1986, he served the wlthln notlce
of Declslon by certifled nail- upon BenJamin Zadl<a, the representatlve of the
petltioner Ln the withln proceedLng, bY enclosing a true copy thereof ln a
securely sealed poetpaid wrapper addressed as follows:

Benjanin Zadka
30 Hawthorne Lane
Great Neck, NY 11023

and by deposLting same enclosed in a postpald properLy addressed ldrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

Thgt deponent further says that the sald addressee ie the representative
of the petLtloner hereln and that the address set forth on eaid ltrapPer ls the
Last knolrn address of the representatlve of the petltioner.

sworn to before me thls
5th day of December, 1986.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 5, 1986

Sha-Dln Gasoltoe Servlce, Ltd.
150-17 Crose Igland Parkway
Whltestone, NY f1357

GentLemen:

Please take notlce of the Declslon of the State Tax Comlsston enelosed
herewlth.

You have now exhausted your rlght of revLew at the adninlstretlve level.
Pursuant to seccLon(s) 1138 of the Tax Law, a proceedlog ln court to revLew ao
adverge dectslon by the State Tax Conmission nay be tnstltuted ooly under
Artlcle 78 of the Clvll Practice Law and Rulee, and must be conlrenced ln the
Supreme Court of the Stete of New York, Albany Countlr lrlthin 4 nooths from the
date of thts not lce.

IoquLrles concerning the computation of tax due or refund aLlowed to accordancE
wlth thls decls{on nay be addressed to:

NYS Dept. Taxatlon aod FLnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaura Repreeentattve

Petltloner t s Representative :
BenJamln Zadka
30 Hawthorne Lane
Great Neck, NY 11023



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 5, 1986

Shayate Servtce Statlon, Ltd.
150-f7 Cross Isl-and Pkryy.
Whltegtone, NY LL357

Gentlemen:

Please take notice of the Declsloo of the State Tax ComtssLon eucloeed
herewlth.

You have now exhausted your rtght of review at the adnl"utetrative level.
Pureuant to sectton(s) 1138 of the Tax Lawr a proceedlng ln court to revlew an
adverse decLsion by the State Tax ComtssLon uay be lnstituted only under
Artlcle 78 of the CivLl Practice Law and Rules r and mugt be comenced la tbe
Suprene Court of the State of New York, Albany Countlr wlthln 4 nonths froa the
date of thLs notice.

Inquirles coocErnlng the computatlon of tax due or refund aLlowed ln accordaoce
rrlth thle decielon nay be addreseed to:

NYS Dept. Taxatlon and Finance
Audtt Evaluatl"on Bureau
Assessment Revl"ew Unit
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very trul}' |outgr

STATE TAX COMMISSION

cc: Taxtag Bureaurs Representatlve

Pettttoner I s Representattve :
Benjanln Zadka
30 Hawthorne Lane
Great Neek, NY 11023



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December 5, 1986

Fred Shaya
Off lcer of Shayars Servlce Stat lon, Ltd.
L47-LZ 14th Avenue
Whiteetone, NY 11357

Dear Mr. Shaya:

Pl-ease take ootlce of the Decisloo of the State Tax Coumlsstoo enclosed
herewtth.

You have now exhausted your rtght of revtew at the adnlnlstretlve level.
Pureuant to sectton(s) 1138 of the Tax Lawr a proceedlng ln court to review an
adverge declsion by the State Tax ConmLsston oay be tnstltuted only under
Artlcle 78 of the Ctvll Practlce Law and Rulesr aod must bE comenced Lo the
Supreme Court of the State of New York, Albany Countyr wlthin 4 monthe from tbe
date of thts not lce.

Inqulttes concernlng the computatton of tax due or refund allowed tn accordance
wlth thts declsion nay be addressed to:

NYS Dept. Taxatloo aud FLnance
Audlt Evaluatlon Bureau
Assessment RevLew Unlt
Bulldlng #9, State Canpue
Albany, New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TN( COMMISSION

cc: Taxlng Bureaurs Representatlve

PetltLoaer r s Representatlve :
BenJanln Zadka
30 Hawthorne Lane
Great Neck, NY 11023



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f
:

st{A-DIM GASoLINE SERVICE, LTD.

for Revision of a Determlnation or for Refund
of Sales and Use Taxes under Artl"cles 28 and, 29 :
of the Tax Law for the Perlod September 1, 1978
through May 31, L982. :

In the t'latter of the Petitton

o f
:

SHAYATS SERVICE STATIoN, LTD. DECISIoN
:

for Revlslon of a Detenntnatton or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Perlod September 1, 1979
through l{ay 31, 1983. :

In the Matter of the Petltlon

o f
:

FRED SHAYA, OFFICER OF
SHAYA'S SERVICE STATION, LTD. 3

for Revlslon of a Determlnatton or for Refund :
of Sales and Use Taxes under ArtlcLes 28 and 29
of the Tax Law for the Perlod September 1, L979 i
through May 31, 1983.

:

Petltloners Sha-DLm Gasollne Service, Ltd. and Shaya's Service Statlon,

Ltd.,  150-f7 Cross Is land Parkway, Whitestone, New York 11357 and Fred Shaya'

OffLcer of Shayafs Servlce Statton, Ltd.,  I47-L2 14th Aveoue, Whltestone, New

York 11357 flled petltlons for revlslons of determluatlons or for refund of

sales and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlods



-2 -

September 1, 1978 through May 31, 1982 and Septenber l ,  1979 through May 31,

1983 (Fl le Numbers 43007 ,  43357, 43358 and 48692).

A hearlng was held before Arthur Johoson, Ilearlng Offtcer, at the offices

of the State Tax Coumlsslon, Two I'lorld Trade Center, New Yorkr New York on

May 1, 1986 at 9:15 A.M. wlth al l  br lefs to be eubnLtted by June 30, 1986.

Petl.tloners appeared by BenJanln Zadka. The Audlt Dl.vLsion appeared by John P.

Dugan, Eeq. (Gary Pal,mer, Esg.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properly esttmated petltlonersr sal-e6t tax

ltabtllty on the basts of external lndices.

FINDINGS OF FACT

1. Shayate Servlce Stat lon, Ltd. "(Shaya)t '  operated a gasol l"oe servlce

statLon located at 150-17 Cross Island Parkway, Whltestone, New York. Shaya

also had two servtce bays to perform repalr work. Sha-Din Gasoline Service

Ltd. (rrSha-Dl.n") was a dl.strl.butor of gaeoll.ne and diesel fuel located oa the

same premlses as Shaya. Fred Shaya lras an offlcer and gtockholder ln both

corporat lons.

2. On Februaty 4, 1983 the Audl"t DLvlsl.on lssued a Notlce of Deternination

and Demand for Paynent of Sales and Use Taxes Due agalnet Sha-Dln coverLng the

pertod Septenber 1, 1978 through Februaty 28, L982 for taxeg due of $350'815.58,

plus penalty and Lnterest of  $189,894.49, for a total  of  $540,710.09. A second

ootlce was lssued for the perlod March L, L982 through May 31, L982 for taxes

due ln the amount of $281.56 plus penalty aod lnterest. This nottce nac

subsequent ly revl .sed to tax due of $27 ,9L9.49.

3. On Septenber L2, 1983, the Audlt DtvlsLon lssued notices of deteralnatlon

and demands for paynent of saLes and use taxes due agalnst Shaya coverlng the
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perlods September 1, 1979 through August 31, 1982 aod September 1, 1982 through

Mray 31, 1983 for tax due of $376,496.22 and $12,353.07'  reepect lvely '  pLus

apptlcable penalty aad intereet. The notlce for the perlod Septenbet L, L979

through August 31, 1982 wae a revlsed aotlce. The origl"nal aaseasment wag

lssued February 4, 1983 for tax due of $380r9L2.73.

4. Fred Shaya lras assesged lodlvlduaLly, as preeident' for the taxae

determtned due fron Shaya. He flled a petltlon coateatlng euch respooslblllty,

however, at the hearlng he conceded that he wae a reepoostbLe offlcer of Shaya.

5. Neither Sha-Dln nor Shaya provided any booke and records to the Audlt

Dlvlslon for examLnatlon. The Audlt Divlelon obtained from General Oll Corp.

the quanttty and cost of gasollne purchaeed by Sha-Dln for the perlod AprlJ. I,

1980 through May 31, 1982. The recorde of General 011 Corp. showed that during

the period June 1, 1980 through February 28, 1982, Sha-Dln purchaeed I,OLL'292

gallons of regular; 1,0801679 galLons of unleaded; and 5,104 galloae of dleael

for a total  cost of  $2,547,615.27. The average of these gal lone wae used to

deternlne gasollne soLd 1o perlode for whtch General 011 Corp. dld aot furnlsh

the Lnfornatlon. The Audlt Dlvlslon eetlnated Eotal salee of $5 1077 1709.00 by

applylog the average statewide retall- eelLlng prlce of regular and unleaded

gasollne and dlesel fuel to the gaLlonage for each quarterly perlod under

audlt. The taxable eales anounted to $4,3691993.00 (excludlog the stace

gasoll.ne tax and sales tax) wlth tax due thereon of $351,097.24. The Audlt

DivLslon deternlned that the purchages furnlehed by General O11 Corp. for the

perlod endlng May 31, 1982 were lncomplete and conaequentLy lt used che average

quarterly gaLlons sold as computed above whlch lncreased the tax due for eald

perlod fron $281.66 to $27,9L9.49. Sha-Dlu dld not f l le any salee tax returna

durlag the audlt perlod.
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6. On the audlt of Shayatsr the Audlt Dlvlslon consldered that the eatlre

amount of gasollne and dleeel purchaeed by Sha-Dln wae sold to Shayafs slnce

they were located on the sane premlses and there nere no records to show

otherlrlse. In addltlonr research of the Departmentfe records dlscloeed no

other suppller of gasollne for Shayars. Uaing the gasollne purchaseg lndlcated

above for Sha-Dlm, the Audlt Dlvlslon deternlned taxabLe gaaoltoe and dtesel

sales of $4rL43r257.00 for the perlod Septenber l ,  L979 thtough Auguat 3l '

I
L982.- Repalr saLes were aleo escLnated due to the unavallabll.lty of books and

records. Such sales were estlnated at $10.00 per hour for each servlce bay for

a total of $601000.00 for each quarterly reportl"ng perlod. The total taxable

salee for the audtt perlod were $51043,257.00 as opposed to reported taxablE

salee of $232,999.00 leavlng a balance of $4,810,258.00 ln addlt lonal taxable

sal-es and tax due thereon of $388,849.29.

7. At an lnfornaL cooference held subeequent to the tesuaoce of the

assessment' Sha-Dlu produced purchase lnvolcee from General 011 Corp. that

conflrned the galLone ueed by the Audit Divl"slon ln computLag gaeollne ga1ee.

At the hearl.ng, Sha-Din conceded that such gaLlons were not l"n dlapute.

Petltl.oners aLso admltted they dld not malntaLn any books and recorda due to

the snall slze of the buslness.

8. Sha-Din dld not nake retall eales of gaeollne. Sha-Dln eubetantleted

by dellvery clckete that 5251835 galloue of gasollne lrere sold to varlous

retall gasoll"ne servtce statlooe durlng the perlod Septenber l, 1979 through

Effectlve Septenber 1, 1982 the retaiLer of gasolloe no longer collectcd
the sales tax.
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August 31, L982. The balance of 11566,136 gal lons of gaaol lne wag eold to

Shaya I e .

CONCLUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provldes that every person required

to collect tax ehall keep records of every eale and all anounts pal.d' charged

or due thereon and of the tax payable thereon, Such recordg ehall lnclude e

true copy of each gales sLlpr tnvolce, recelpt or statemeot.

B. That petltloners dld not have books and records avallable for audlt.

When records are not provlded or are ineomplete and losuff,tcleat' lt le thc

duty of the Audlt Dlvlslon to select a method of audlt reasooably calculated to

reflect taxes due (Matter of Urban Llquors, Inc. v. State Tax ComlseLonr 90

AD2d 576r. The Audlt Dlvlslon properly decernlned petltlooerer ealse on th€

basLs of purchases and the audltorts experience wlth audits of etnllar buel.neeses

ln accordance wlth eection 1138(a) of the Tax Law.

C. That petltLoners have the burden of ehowlng that the nethod of audlt

or the auount of tax aesessed waa erroneous (

Fraternal Organlzatlon, Inc. v. State Tax Comleslog, 85 AD2d 858; Matter of

Urban Llquore, supra). Sha-Dln establLshed that tt dld not nake any retall

sales of gasollne aod diesel fuel. Accordlngly, the noticee lssued agaloet

Sha-Dln are cancel-led, Moreover, the gallons of gaeollne that forn the baele

of the asseasment agalnst Shayars shalI be reduced to 1,5661136 gallona as aec

forth ln Flndlng of Fact rr8'r.

D. That the petltloo of Sha-Dlm Gasollne Servtce, Ltd. le granted and the

notices of deternLnatlon and denande for peynent of salee aod use taxes due
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lgsued February 4, 1983 are cancelled. The petltlons of Shayare Service

Statl.on, Ltd. aod Fred Shaya, Offlcer are granted to the extoot indlcated ln

Concluelon of Law ilC"; the Audlt DlvlsLon la hereby dlrected to nodlfy the

notlceE of deternlnatlon and demands for pa)rnent of sales and use taxes due

Lssued Septenber 12, 1983 and February 4, 1983, and that' except aa so granted,

the petttlons are tn all other respects denLed.

DATED: Albany, New York STATE TN( COMMISSION

DEC 0 51986


