
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Schuyler llarket, Inc.

for Redetermination of a Defl.ciency or RevisLon
of a Determlnation or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  6 / I /8O -  2128183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Commission, that he/she ls over 18 yearg
of age, and that on the 20th day of October, L986, he/she served the wlthln
notice of DecisLon by certlfled mail upon Schuyler Market, Inc. the petltloner
in the wlthin proceedlng, bI enclosing a true copy thereof Ln a securely sealed
postpald wrapper addressed as fol-l-ons:

Schuyler ltrarket, Inc.
689 Colunbus Ave.
New York, NY 10025

and by deposi.tlng same enclosed ln a postpald properLy addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postel
Service wlthln the State of New York.

That deponent further says that the said addressee Ls the petLtLoner
herein and that the address set forth on sald nrapper ls the last known address
of the pet l t loner.

Sworn to before me this
20th day of October,  1986.

pursuant Tax Law sect lon 174



STATE OF

STATE TAX

NEI^I YORK

COMMISSION

In the Matter of the Petltlon
o f

Peter DeMartino
Officer of Schuyler Market, Inc.

for Redetermination of a DeflcLency or Revlslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod  6 /L /80  -  2 /28 /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax CoumlssLon, that he/she Ls over 18 yearg
of age, and that on the 20th day of October, 1986, he/she served the wlthln
notlce of Decision by certlfied mall upon Peter DeMartlno, Offlcer of Schuyler
Market, Inc. the petltloner ln the wlthin proceedinB, by encloslng a true copy
thereof in a securely sealed postpaid wrapper addressed as follows:

Peter DeMartlno
Offlcer of Schuyl-er llarket, Inc.
50  west  97 th  s t . ,  l l 1c
New York, NY 10025

and by depositlng same enclosed ln a postpaLd properly addressed wrapper in a
post office under the excluslve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sa{d addressee ls the petltloner
hereln and that the address set forth on sald wrapper is the Last knoltn addrees
of the pet i t ioner.

before ne this
o f  October ,  f986.

tster oat
pursuant to Tax Law sectl.on 174



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In che liacter of the Petl.tlon
o f

Peter DeMartino
Officer of Schuyler Market, Inc.

for Redeterninatlon of a Deficlency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Artlcle(s) 28 E, 29 of the Tax Law for the
P e r l o d  6 1 1 1 8 0  -  2 1 2 8 1 8 3 .

AFFIDAVIT OF MAILINC

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng dul-y sworn, deposes and says that
he/she Ls an employee of the State Tax Conrmisslon, that he/she ls over 18 yeare
of age, and that on the 20th day of Octoberr 1986, he served the wlthin notlce
of Decision by certlfled mall upon Stephen Gottlleb, the representatlve of the
petltloner in the within proceedLng, by encloslng a true copy thereof in a
securely sealed postpaLd wrapper addressed as foll-ows:

Stephen Gottlieb
Verinl & GottLleb
255 Btoadway
New York, NY 10007

and by depositing same enclosed ln a postpald properly addressed lrrapPer ln a
post office under the excl-usive care and custody of the UnLted Statee Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the repreaentatlve
of the petitioner herein and that the address set forth on said wraPPer Ls the
last kno$n address of the representatlve of the petltloner.

Sworn to before me thls
20th day of October '  1986.

ter oat
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TN( COMMISSION

In the llatter of the Petitl.on
o f

Schuyler Market, Inc.

for Redetermlnation of a Deficlency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per tod  6 /1180 -  2128183.

AFFIDAVIT OF }TAILING

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Sna r being duJ-y sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Conmlsslon, that he/she ls over 18 yearg
of age, and that on the 20th day of October, 1986, he served the wlthln notlce
of Decislon by certLfied mal1 upon Stephen GottLleb, the representattve of the
petitioner ln the wlthln proceeding, bI encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as folLows:

Stephen GottLleb
Verint & Gottlleb
255 Broadway
New York, NY 10007

and by deposltlng same enclosed ln a postpald properLy addressed ltrapPer Ln a
post office under the excluslve care and custody of the Unlted States PostaL
Service within the State of New York.

That deponent further eays that the saLd addressee ls the representatlve
of the petitloner herein and that the address set forth on sald lrrapper is the
last known address of the represeDtative of the petltloner.

Sworn to
20th day

before me this

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 20, 1986

SchuyLer Market, Ioc.
689 Colunbus Ave.
New York, NY 10025

Gentlemen:

PLease take nottce of the Decl"elon of the State Tax Comleslon encloeed
herewl"th.

You have now exhausted your rlght of revlew at the admLnlstratlve level.
Purguant to sectlon(s) 1138 of the Tax Law, a proceeding 1n court to revlew eD
adverse decleion by the State Tax Comlselon nay be instltuted only uader
ArtlcLe 78 of, the CtvlL Praet,lce Law and Rules, and must be cor"-enced ln the
Supreme Court of the State of New York, Albany County, ld.thla 4 months from the
date of thl"s notlce.

InquLrles coacetning the computatlon of ta:( due or refuod allowed tn accordaoce
wlth thls decLsLon nay be addreesed to:

NYS Dept. Taxatl.on and Ftnance
Audlt Evaluatlon Bureau
Assesemcnt Rev.lew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Repreeentatlve

Petltloner I e Representattvg :
Stephen Gottlleb
Verlol & Gottlteb
255 Broadway
New York, NY 10007



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A I , B A N Y ,  N E W  Y O R K  1 2 2 2 7

October 20, 1986

Pet,er DEMartlno
Officer of Schuyler Market, Inc.
50 I ' leet 97th St . ,  #5C
New York, NY 10025

Dear Mr. DeMartino:

PLease take notlce of the Declslon of the State Tax Comleeion encloged
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(e) 1138 of the Tax Lawr a proceeding ia court to review ao
adverse declslon by the Sta'Ee Tax Cornmlsslon may be Lnstltuted only uoder
Artlcle 78 ot the Clvll Prar:tLce Law eod Rules, and nust be comeoccd ln tbe
Supreme Court of the State of New York, Albany County, withln 4 moothe frou the
date of thls notlce.

InquLrLea concernlng the cotrputatlon of tax due or refund allowed la accordance
wl"th thLs decisLon nay be a,ldressed to:

NYS Dept. Taxatlon and Finance
Audl.t Evaluatloa Bureau
Assesament REvtew Unic
Bulldlng #9, State Ganpus
Albany, New York L2227
Phooe # (518) 457-2086

Very trul-y yours '

STATE TN( COMMISSION

cc: Taxlng Bureaure Representatlve

Petl.tloner I s Represeotatlve :
Stephen Gottlleb
Verlnl & Gottlleb
255 Broadway
New York, NY 10007



STATE OF NEW YORK

STATE T$( COMMISSION

In che Matter of the Pecltlon

o f

SCHUYLER MARKET, INC.

for RevLsLon of a DeternLnatlon or for
of Salee and Uee Taxes under Artl.cles
of the Tax Law for the Perlod June 1,
through February 28, 1983.

DECISION

In the Matter of the Petltlon

o f

PETER DEMARTINO
OFFICER OF SCHUYLER MARKET, INC.

for Revlsion of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
of the Tax Law for the Perl.od Juoe 1, 1980
through February 28, 1983.

Petl"tioners, Schuyler Marke3, Inc., 689 Colunbue Avenue, New York, New York

10025 and Peter DeMartlno, Offlcer of Sehuyler Market, Ioc., 50 Weet 97th

Street, #5c, New York, New York 10025, flled petltloae for revlslon of a

deternl.natlon or for refund of eales and uae t€u(ea under Artl.cles 28 and 29 of

the Tax Law for the perlod June 1, 1980 through February 28, 1983 (Flle Nos.

54964 and 54965).

A hearlng was held before Arthur Johnson, Hearlng Officerr at the offlces

of the State Tax Comlggton, Two World Trade Ceoter, New York, New York' oo

Aprl l  30, 1986 at 9:15 A.M. Pet i t ioners appeared by Verlnl  & GottLleb, Eeqe.

(Stephen GottLleb, Esq. r of counseL). The Audtt Dtvlslon appeared by Joho P.

Dugan, Esq, (Gary Palmer, Esq.r of  counsel) .

Refund
28 and,29
1980

2 9 2
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rssuEs

I. Whether the Audlt Dlvlslon properly deternlned addltlonal eales taxeg

due from Schuyler Market, Ine. based on an exanlnatlon of avallable books aad

recorde.

II. Whether Peter DeMartino ls personally llable for sales taxea due from

Schuyler Market, Inc.

III. l ltrether a conseot extending the perlod of Llnltatlon for aseegsment of

sales and use taxes executed on behal-f of a corporatlon also extends the etatute

of llmltatlons for l.ssulng an assessment against an offlcer of the corporation.

FINDINGS OF FACT

1. PetltLoner Schuyler Market, Inc. (rrschuyLer") operated a Plooeer

supernarket located at 689 Columbus Avenue, New York, New York.

2. On May 2L, 1984, as the result of an audlt, the Audlt Dlvielon Lesued

a Notice of Determlnatlon and Demand for Paynent of Sales and Uee Taxes Due

agalnst petltl"oner Schuyler Market, Inc. coverlng the perlod June l.' 1980 through

February 28, 1983 for taxea due of $59,422.98, plue lnterest of  $161663.70, fot

a total of $76,086.68. On the sane date, an identlcal notlce was lssued agalnet

petltloner Peter Deltartino, as officer of Schuyler.

3. The Audlt Dl.vlslon obtained consents from Schuyler extendlng the

perl"od of ll.nitatlon for assessment of sales and use taxee for the perlod

June 1, 1980 through May 31, 1981 to June 20, L984. One consent was executed

by Natale DeMartlno, President and the other by Peter Dellartioo, Secretary.

Petltloner Peter DeMart,lno took the posltion that the consenta were valid only

for the corporatton and consequently the notice iegued to hln lndlvldually on

vlay 2L, L984 was not tlnely wlth respect to the period June 1' 1980 through

February 28, 1981.
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4. on audl"tr the Audlt DlvLslon found that Schuyler nalntalned lnadequate

and LnconpLete books and records. Schuyler dld not have aay caeh register

tapee to make an ladependent verlflcatlon of entries ln the caeh recetpts

Journal. In additLon, purchase involces for the audlt perlod lrere not avaLlable

because they were destroyed by a flood ln the basement. Io order to verLfy the

accuracy of taxable eales reported, the Audlt Dlviglon ltsted all purchaeea by

euppller fron the checkbook. Purchases frou suppllers that sold only ta:rable

product,s (beer,  soda, tobacco) amounted to $551r383.00. Ploneer (Schuylerfe

prlnary suppller) and several drug suppliers sold uootaxable ae weLl as taxable

l.tene. The Audlt Dlvlsion anaLyzed aeven l.nvolces fron Ploneer durlng the

months of March 1983 and May 1983 aad deternlned that 38.9 perceot of the

purchasee would be taxable when resold. The taxabl-e percentage for the drug

euppllers was 67 perceot. Purchases totalllng $21080,094.00 were categorized ae

foL lows:  P looeer  -  $1 ,493,908.00 ;  d rugg -  $20,099.00 ;  beer  -  $259 '570.00 ;  soda

-  $168,048.00 ;  e lush  pupp les  -  $424.00 ;  s l lpper  t ree  -  $325.00 ;  cLgare t tes  -

$120 '134.00 ;  c lgars  -  $13,348.00 ;  and mlsce l laneous -  $4 ,238.00 .  The purchaeee

from Ploneer were reduced by 60 percent to account for meat and 38.9 percent

was applled to the balance to arrlve at the taxable purchasee 3 67 petcect was

applled to the "drug" category. The total taxabl-e purchaeee for the audlt period

a,mounted to $868,852.00 after al-lowlng 3 percent for pllferage. A narkup

percentage was computed for each category of purchases based on cost and

sel-llng prlcee ln effect at the tlme of the audLt for selected lteme withln

each category. The rnarkup percentages nere applled to the appllcable purchaeee

to deternl"ne taxable sales of $1,2151024.00. Thls amouot lras adJusted to

$1,208,424.00 to ref lect saleg of $6,600.00 to exempt organlzat lons. Schuyler
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reported taxable sales of $478,130.00 for the same pertod' leavLng addltLonal

taxabl-e sales of $730,294.00 and tax due thereon of $59'422.98.

5. Schuyler reported l"ts taxabl-e eaLee on eales tax returne flled by

estinatLng that 13 pereent of gross saLes were taxable.

6. Schuyler l.s a Ploneer Market and, ag such, ls a menber of aa aseoclation

of supernarkets which buye and advertlsee on behalf of 1ts members la order to be

competltlve with larger supernarket chaios.

7. Schuyler took the posltion that the taxable sales deternlned by the

Audlt DlvisLon lrere excessive for the foJ.lowlng reaaona:

(a) The percentage of taxabLe purchases from Pl"ooeer was
approxl"nately 20.5 percent. The Lnvol"ces analyzed by the
Audlt Dlvlsl"on lncluded an extraordinary aoount of seasonal
and promotlonaL purchaeee of taxable l"tems.

(b) The narkups computed by the Audlt Dlvislon dld not
glve conslderation to sales and promotlons and thts hlgh
volume sales of low markup l.tens.

(c) The markups dld not account, for Ehe lnflatlonary trend
of sel l lng pr lces between 1980 and 1983.

8. Peter DeMartlno lras the secretary-treasurer of Sehuyler and wae actlve

tn the day-to-day managemeot and flnanclal affalrs of the buslness. He produced

no evidence with respect to hls personal L1abt11ty for any t€r:(es due fron

Schuyler.

CONCLUSIONS OF LAW

A. That eectLon 1135(a) of the Tax Law provldes that every person required

to collect tax shall keep records of every eale and of all anounta pald'

charged or due thereon and of the tax payabLe thereon. Such records ehall

lnclude a true copy of each sales sLl"p, Lnvol-ce' recetpt or statenent.

B. That SchuyLer dtd not have cash reglster tapes or any other record

that would serve as a verLftable record of taxabLe saLes. Under such ctrcunstaocea,
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the Audit Dlvisionts use of a tesc perl"od aad

tn accordance wlth sectlon 1138(a) of the Tax

8 7 3 ) .

rnarkup percentage audlt was Proper

Chu,64 NY2dLaw (Matter of Llcqta y.

C. That the Audlt Divtsloo reasonably calculated Schuylerra tax llablllty

wtth the ltnLted books and records avallable for audlt. When a taxpayerre

recordkeeplng le faultyr €xoctncss te not requLred of the examlnerfe audtt

(Matter of Meyer v. State Tax Cornmlsslon, 61 AD2d 223). Schuyler falled l.o lte

burden of establtshing that the anount of tax assessed naa erroneoue (!!Atter of

Licata, supra).

D. That Peter DeMartloo lres a person requlred to collect tax pursuaot to

sectlon f131(1) of the Tax Law and therefore bears Personal Liablltty for the

tax determl.ned due from Schuyler ln aecordaoce wlth eectlon 1133(a) of the Tax

Law.

E. That sectlon 1147(c) of the Tax Lew provLdes that prlor Eo the explratlotr

of the perlod for ttre assessment of addttlonal tax, a taxpayer oay conaent la

wrLtLng to an extenslon of the perlod wlthtn whlch addltlonal tax due oay be

determlned. Such consent by a corporatlon extends the llablLlty of lts corporate

offLcers requlred to col lect tax under sect lons 1131(1) and 1133(a) of the Tax

Law for the perlod consented to by the corporatLon. Therefore, slnce Schuyler

sl"gned a consent to ao extensl"on, the llabtllty of Peter DeMartloo wae extended

for the same pertod (Maqter of Jack Galioner State Tax Conrmlssloor October 6'

r982) .
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F. That the petltlons of Schuyler Market, Inc. and Peter DeMartLno'

0fflcer of Schuyler Market, Inc.r oE€ denled and the nottces of deternLaatloa

aud demands for payment of gales and use taxes due lesued, l{ay 2L, 1984 are

sustalned.

DATED: Albany, New York STATE TA)( COMMISSION

ocT 2 01986
PRESIDENT


