
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Savltt Toblas Balk, Inc.

for Redeternination of a Deficlency or Revlsion
of a DetermLnatLon or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 6 |  I  /  82-8 /  3L /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

DavLd Parchuck/Janet M. Snay, being duLy sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she is over 18 years
of ager and that on the 20th day of October, 1986, he/she served the withln
notlce of Eecisi.on by certlfied mall upon Savltt TobLas Balk' Inc. the
petltioner ln the within proceeding, by encloslng a true copy thereof in a
securely seaLed postpaid wrapper addressed as foLlows:

Savit t  Toblas Balk,  Inc.
c/o Rosenfeld, Slrowltz & Lawson, Inc.
111 F i f th  Ave.
New York, NY L0O22

and by deposl.ting same encl-osed ln a postpaid properly addressed wrapper ln a
post offlce under che exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the Petltioner
herein and that the addrese set forth on said wrapper ls the last known address
of the pet i t loner.

Sworn to before ne thLs
20th day of October,  1986.

Pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

Savltt Toblas Balk, Inc.

for Redeterminatlon of a Deficlency or Revl.sion
of a Determlnation or Refund of Sales & Use Tax
under Articl"e(s) 28 & 29 of the Tax Law for the
Perlod 6 |  L I  82-8 l .3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck/Janet M. Snayr belng duJ.y sworn, deposes and says that
he/she ls an employee of the State Tax Conrrnlsslon, that he/she ls over 18 yeare
of age, and that on the 20th day of October, 1986, he served the withln notlce
of Declslon by certlfled nail upon Howard Lerner, the representatlve of the
petitloner ln the wlthln proceedl-ng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Howard Lerner
3000 llarcus Ave.
Lake Success, NY LI042

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Poetal
Service within the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner herein and that the address set forth on sald lrrapPer ls the
last known address of the representative of the petltloner.

Sworn to before me thl.s
20th day of October,  1986.

Aut ter oat
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I . T I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

0ctober 20, f986

Savltt Toblas Balk, Inc.
c/o Rosenfel-d, Sirowltz & Lawson, Inc.
l l1  F l f th  Ave.
New York, NY 10022

GentLeueo:

Pleage take nottce of the DecLsLon of the State Tax Comieslon enclosed
herewlth.

You have now exhausted your rlght of revlew et the adnlnistrative level.
Pursuaot to sectl"on(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decislon by the State Tax Coml-sslon may be Lnstituted only uader
Artlcle 78 of the Ctvtl Practlce Law and RuLesr aod must be comenced 1n che
Supreme Court of the State of New York, Albany County, wlthl.n 4 uonths from the
date of tht s notl"ee.

Inqulrtes concernlng the computatloo of tax duc or refund alLowed ln accordance
wlth this declsLon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluatlon Bureau
Assegement Revlew Untt
Bulldlng #9, State Canpus
ALbany, New York 12227
Phone # (518) 457-2086

Very trul] |oursr

STATE TN( COMMISSION

cc3 Taxlng Bureaurs Representative

Petl"ttoner t s Repreeentative :
Howard Lerner
3000 ldarcus Ave.
Lake Succege, NY LL042



STATE OF NET YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

sAvrTT T0BTAS BALK, INC.

for\ Revlslon of a Determlnatl"on or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod June 1,
through Auguet 31, L982.

DECISION

Refund
28 an'd, 29
L982

due on the sale of an asset

relatLoos aecountstt by Savltt

Inc.

l .ssue, Savlt t  Toblas Balk,  Inc. (rrSTB"),  a New

an advertlsLng agency wlth offlcea at 555 Madleon

Petitloner' Savltt TobLas Balk, Inc.r c/o Rogenfeld, Sl"rowlcz & Lawsonr

Inc.r 111 Ftfth Avenue, New York, New York L0022, flled a petltlon for revtsloo

of a determLnatl"on or for refund of sales and use taxes uoder Artlcles 28 aod

29 of the Tax Law for the perlod Juae 1, 1982 through August 31, 1982 (flle No.

s366s).

A hearlng was held before Frank A. Landers, Hearlng Offlcer' at the

offlces of the State Tax Comlssioo, Two World Trade Center' New York, New

Yorkr on June 17, 1986 at 10:45 A.M. Pecltloner appeared by Howard Leroer'

C.P.A. The Audtt Dlvlslon appeared by John P. Dugaa, Esq. (ltark F. Vo1k, Esq.r

o f  counse l ) .

ISSUE

Whether New York State and local sales tax is

speciflcaLly ldenttfled as "advertlslng and publlc

Toblas BaLk, Inc. to Rosenfeld, Slrowltz & Lawson,

FINDINGS OF FACT

1. Durlng the perlod at

York corporatlon, operated as
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Avenue in New York Clty. In addition to the placement of advertlsements wlth

the nedia, STB al-so sold pr lnted mater lal-  to Lts cl ients.

2. By an Agreement of SaLe dated June 15, L982, STB sold its buslnesa to

another advertising f irm, Rosenfeld, Sl.rowLtz & Lawson, Inc. (rtRSLtt). The

fundamental nature of the transactlon was that STB was selLlng lts entlre

advertislng business to RSL, whLle retalnlng a few selected assets and Llablllties

such as accounts receivable and payabl-e. The partles bargalned at armts length

and elected, for a varlety of valld busl.ness reasone, to cast the transactlon

as  a  sa le  o f  asse ts .

3. Speclf lcal- ly,  STB sold the fol lowing assets to RSL: (1) aL1 l tg

advertlslng and publlc relatlons accounts as ldentlfled ln a scheduLe rrArl

attached to the Agreement of Sale, and (2) al-l books, records, ftLesr furnlture,

f ixtures, equlpment,  etc.  associated wlth the accounts, 1.e.,  physlcal  plant.

The total  pr ice was $2101000.00 and, under the Agreementr the part ies al located

$25,000.00 to the furni ture and f lxtures and $185,000.00 to STB accounts as aet

forth ln the schedule "Aff. This schedul-e ldenttfied thlrteen STB cllents lthoee

accounts nere to be transferred to RSL.

4. This l-ist of accounts had no lndependent signiflcance or value, but ltas

drafted ln llst form merely to deflne the ongolng buslness wlth aome speclftcity.

0therwise stated, the names of the particul-ar cllents g, g were unlmportant to

RSL except lnsofar as these accounts wouLd continue to enlist or request advertlelng

servlces of RSL as the successor to STB!s business.

5. The partlesr obJective to ensure the contl.nuity of busLness was

readlly apparent ln vlew of the terms of the Agreement. For example, RSL al-so

negotiated for, and received, as a condltlon precedent to thelr obllgatlon to

purchase these assets, five year employnent agreements wlth the two then-survlvlng
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principals of STB, Harold Balk and Seth loblas. The obvious lntent of these

employment agreements rilas to ensure that these advertlsLng accounts rtould

continue wlth RSL. Further, STB made various representatlons and covenants ln

the Agreement of Sale relatlng to the continulty and stabillty of lts accounts,

for example:

Page 81 para. 5(f) - Sel-lers represent that they have no reaaon to

belleve any of the accounts l-Lsted ls contempl-atlng termlnatlon or

would refuse to request RSL servlces.

Page 14r para. 9(a) and (b) -  SeLlers covenant to use "best ef forterf  to

preserve accountg and conduct buslnegs aa usual.

- Page 14, para. 9(c) - Sell-ers w111 introduce clients to RSL and vlce
-

versa .

These provlsions nere also dlrected toward ensuring a continuation of the

busl.ness to the greatest extent possible.

6. Flnally, the partLes, RSL and STB, negotiated the cash payment based

on the proJected income that could be generated (1-2 mlll-lon dollars per year)

by such accounts and the partiesr estimate of cllent longevlty. The subetantl.al

long-tern enployment agreements glven to Messrs. Toblas and Balk would have

been polntless and needl-essly expenslve to the buyer if the obJect of the

purchase was slmply to obtaln the physlcal assets and a l-lst of rcustomerst'.

7. In addltlon to Messrs. Toblas and BaI-k, RSL also retal.ned the servlces

of fourteen other employees of STB.

8. The cLosing took place on JuI-y 1, 1982 and STBrs advertlslng buslneee

was termlnated on said date ln accordance wLth the terms of the Agreement of

S a 1 e .
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9. 0n August 11, 1980, uhe Audlt DivlsLon co"'menced aa audlt of petltlonerts

books and records whlch contlnued untll lt was closed on February L7r 1984.

Durlng this perlod of tlme, the petltioner, by eignature of Harold Balk' ae

presldent, executed seveo consents extendlng the statute of llnitatloag for

lssuLng an assessment for sales and uee taxes.

10. When the audlt was flnally conpl-eted, the Audit Dlvlslon determined'

lnteq 411ar that petltioner was ll"abLe for.sales taxes due on the saLe of lte

assets r  t .€ .  $L5r262.50  on  the  sa le  o f  the  accounts  fo r  $185,000.00  and $21062.50

on the sale of the furnl ture and f l .xturee for $251000.00. 0o Aprl l  20, 1984,

the Audlt Dlvlslon l"ssued to STB a Notlce of Determlnatlon aod Demand for

Paynent of SaLes and Use Taxes Due agsesslng a sales tax due of $17,325.00,

plus Lnterest of  $2,992.20, fot  a total  due of $20,317.20 fot the perlod

June 1, L982 through August 31, L982. Petltloner tlnely protested the above

nocice on June 18, 1984 and does not contest the taxes due on the furnlture and

ftxtures.

11. It ls the positLon of the Audlt Dlvisl.on that the gale of the advertleLng

and pubJ-ic relatl"ons accounts as descrLbed above represents the sale of a

taxable lnformatlon servlce pursuant to sectlon 1105(c) (1) of the Tax Law.

L2. Contrarll-y, petltloner contends that the gale ln queetLon represeatg

the sale of goodwLl-l- and, therefore, ls not subJect to tax.

CONCLUSIONS OF LAW

A. That sectLon 1105(c)(1) of the Tax Law imposes a tax on the recelpts

from every saLe, except for resal€r of the servlce of rrfurnlehlng of lofornation

by prLnted, mimeographed or nultigraphed matter or by dupl-lcating wrltten or

prl.nted matter in any other manner, l"neludlog the servlces of collectlngr

conplllng or analyzlng lnfornatlon of any klnd or nature and furnlehlng reportg
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thereof to other persons, but excludlng the furnishLng of lnfornatlon whlch Ls

personal or indlvldual in nature and which is not or may not be substantlally

incorporated ln reports furnished to other personstt.

B. That the sale of a list of accountsr such as the one lnvolved heret

has been held to be taxabl-e under sect lon 1105(c)(1) of the Tax L.t  (&!$!

Long Island Reliab1e Corp. v. Tax Conmission ' 72 LDzd 826, 1I11!g!99 49 NY2d

707: Matter of  Skases-tr lalsh, Inc. v.  State Tax Com., 50 NYS2d 520).

C. That the petltlon of Savitt Tobias BaLk, Inc. ls denl.ed and the Notlce

of Determlnation and Demand for Payment of Sales and Uee Taxes Due leeued

Apri l -  20, 1984 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

ocT 2 0 1980
PRESIDENT


