
State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornmissl-on, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the wlthln not lce of Decislon by cert l f led
mail upon Allce Ann Sattora, the petitloner ln the within proceeding, by
enclosing a true copy thereof in a securely sealed postpal"d rilrapper addressed
as fol lows:

STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Alice Ann Sattora

for Redetermlnat ion of a Def lc lency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
P e r l o d  6 l L l 7 9  -  L L / 3 0 1 7 9 .

Allce Ann Sattora
1432 West Lake Rd.
Conesus, NY 14435

and by depositlng same enclosed
post off lce under the exclusl .ve
Servlce withln the State of New

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me thls
3rd day of January, 1986.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper l-n a
care and custody of the United States PostaL
York.

says that the said addressee is the Petlt loner
set forth on said htrapper is the last known address

hoiized to adn ter oaths
pursuant to Tax Law section 174



STATE OT'NEW YORK

STATE TAJ( COMMISSION

In the Matter rhe Pet l"r ion

SattoraAIice AFFIDAVIT OF MAILING

for Redetermination of a Deflciency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  6 l L / 7 9  -  L I l 3 0 l 7 9 ,

St,ate of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he ls over 18 years of age, and that on the
3rd day of January, 1986, he served the wlthin not ice of Declslon by cert i f led
nall upon Roger G. Streb, the represent,atlve of the petltioner tn the withln
proceedlng, by enclosing a true copy thereof ln a securely sealed postpald
wrapper addressed as fol lows:

Roger G. Streb
Streb, Porter,  Meyer & Wesley
131 l ' la in St.
Geneseo,  NY 14454

o f
o f

Ann

and by deposit ing
post off ice under
Service withln the

That deponent
of the pet i tLoner
last known address

same enclosed ln a postpaid properly addressed wrapper tn a
the exclusl-ve care and custody of the Unlted States Postal

State of New York.

further says that, the sald addressee ls the representatlve
hereln and that the address set forth on sald rrrapper ls the

of the representat lve of the pet i tLoner.

Sworn to before ne this
3rd day of January, 1985.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 3, 1986

Alice Ann Sattora
1432 West Lake Rd.
Conesus, NY 74435

Dear Ms. Satt ,ora:

Please take not lce of the Decision of the State Tax Coumlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the admtnistratlve level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceedlng ln court  to revLelt  an
adverse declsion by the State Tax Commisslon nay be instltuted only under
Art,icle 78 of the Civll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inqutries concerning the computation of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Bui lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t loner fs  Representa t ive
Roger G. Streb
Streb, Port ,er,  Meyer & Wesley
131 Main  St .
Geneseo, NY 14454
Taxing Bureaurs Representat lve



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matt,er the Pet l - t ion :

James Sat tora AFFIDAVIT OI'MAILING

for Redeterminat,ion of a Deficiency or Revislon :
of  a Determinat ion or Refund of Sales & Use Tax
under Art lc le 28 & 29 of the Tax Law for the Perlod:
End ing  619/82 ,

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Connnl"ssl-on, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the wlthin not ice of Decision by cert l f led
mail upon James E. Sattora, the petl"tloner in the r^rlthln proceeding' bI
enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed
as fo l lows:

James E. Sattora
1929 Po ler idge Rd.
Avon, NY L44L4

and by deposit ing same enclosed in a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

o f
o f

E .

That deponent further
herein and that the address
of the pett t ioner.

Sworn to before me this
3rd day of January, 1986.

says that the sald addressee l"s the petitloner
set forth on sald rrrapper ls the last known address

Authorized t-b
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Janes E. Sattora

for Redeterminat ion of a Def ic lency or Revlsion
of a Deterninatl.on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  End ing  6 /9182.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany ,

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Cornmlsslon, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the withln not ice of Decislon by cert l f ied
mai l  upon Roger G. Strebr the representat ive of the pet l t ioner ln the withLn
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Roger G. Streb
Streb, Porter,  Meyer & I , Iesley
1 3 1  M a i n  S t ,
Geneseo,  NY 14454

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner herein and that, the address set forth on said ltrapper ls the
last known address of the representative of the petitioner.

Sworn to before me thls
3rd day of January, 1986.

Pursuant



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 3, L986

James E. Sattora
1929 Po ler idge Rd.
Avon, NY I44L4

Dear 1"1r.  Sattora:

Please take nottce of the Decision of the State Tax Conrmlsslon enclosed
herewith.

You have now exhausted your right of review at the admtnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse decision by the State Tax Comrrrission may be instltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of this not ice.

Inqulries concerning the computation of tax due or refund allowed ln accordance
wl-th this decislon mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigatlon Unlt
Bui lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc3 Pet l t ionerrs Representat lve
Roger G. Streb
Streb, Porter,  l leyer & Wesley
131 Main  St .
Geneseo, NY 14454
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the l lat ter of  the Pet l t ion

o f

ALICE ANN SATTOM

for Revlsion of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June I'
through November 30, 1979.

DECISION

In the Matter of the Pet i t lon

o f

JAMES E. SATTOM

for RevLslon of a Deternination or for Refund
of Sal-es and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Period Ended June 9,
7982.

Petitloner, Alice Ann Sattora, 1432 West Lake Road, Conesus, New York

L4435, filed a petition for revtslon of a determLnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod June I'

1979 through November 30, L979 (Fil-e No. 40125),

Petltl.oner, James E. Sattora, 1929 PoLerldge Road, Avon, New York L44L4,

flled a petition for revislon of a determinatlon or for refund of sales and use

taxes under ArticLes 28 and 29 of. the Tax Law for the period ended June 9 ' L982

( F l l e  N o .  4 0 1 2 4 ) .

A hearing was hel-d before Arthur Bray, Hearlng Officer, at the offlces of

the State Tax Conmisslon, 259 Monroe Avenue, Rochester, New York, on June 4,

1985 a t  2 :00  P.M. ,  w i th  a l - l -  b r ie fs  to  be  submi t ted  by  JuLy  24 ,1985.  Pet i t loners

Refund
28 and, 29
1979



appeared by Streb, Porter,

The Audit Divlsion appeared

counsel-) .

-2-

Meyer  &  Wes ley  (Roger  G.  S t reb ,  Esq. ,  o f  counse l ) .

by John P. Dugan, Esq. (James Del l-a Porta, Esq. '  of

ISSUES

I. t r Ihether pet i t loner Al ice Ann Sattora was a person requLred to col lect

sales tax within the meaning and lntent of  sect ions 1131(f)  and 1133(a) of the

Tax Law.

II. Whether the Audlt Divlslon properly deternined petltioner James E.

Sattorars sales tax Llabl lLty as a purchaser with respect to a bulk sales

transact ion ln accordance wlth sect ion f f41(c) of the Tax Law.

FINDINGS OF FACT

1. 0n Septenber 13, L982, the Audit  DLvislon issued a Not ice of Deternl-

nation and Demand for Paynent of Sales and Use Taxes Due against petitioner

Al ice Ann Sattora ln the amount of $11,153.67, plus fraud penalty of $S,576.84

and interest of  $4,003.56, for a total  due of $201734.O7 for the period June I '

1979 through Novenber 30, L979.

2. On August 23, L982, the Audlt Dlvision lssued a Notice of Determlnation

and Demand for Paynent of Sales and Use Taxes Due against petltloner James E.

Sattora in the amount of $20,576.26 represent lng hls l iabt l l ty as bulk purchaser

of Jockrs aU/pU Minimart from his father, Harold G. Sattora, who is also the

husband of pet i t ioner Al- ice Sattora.

3. Harol-d G. Sattora owned Jockrs AM/pI"I Mininart (t'Jockrst') ln Caledonla,

New York under a franchLse from Arco Petroleum Products Company (ttArcott).

Jockrs was a gas stat ion with an attached quick servLce grocery store. In

sprlng, L979, there was a gasoJ-ine shortage and Haroldrs l-ocal Arco representatlve

approached hin with a plan to start an Arco operatLon in Dansvllle' New York.

The Dansville station had been cl-osed and the representatlve wanted to keep lt
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open in order to cont lnue the gasol ine al locat lon for that stat ion. The

representat ive asked Harold i f  he would be interested in enter ing into a

double lease on the stat ion ln DansviJ- le along with Jock's in Cal-edonia.

Harold dld not want to enter into a double lease transact ion, so the represen-

tat ive asked l f  I laroldrs wl- fe,  pet i t ioner Al ice Sattora, would put the Dansvl l le

lease under her name wlth the Arco representative actually operatlng the

stat ion. Because of his posi t ion l l l th Arco, the representat ive could not,  put,

the lease under his name.

4. Al ice entered into the lease ln Mayr 1979. In return, the Arco

representative promised Harold that llarold could have sone of the gas allocated

to Dansvill-e if he would transport lt to Caledonia. I{arold had been using up

his allocation of gas and needed the additlonal gas from Dansvil-l-e. Because

Al icets name r i las on the lease, al l  b i l l ing statements from Arco were in her

name; however,  the Arco representat ive paid for the gas. Harold and Al lce

Sattora r^rent to the Dansvi l le stat ion short ly after s igning the lease but

before the stat ion opened. This was the only t lme ei ther of them ever vis i ted

the statlon. All-ce did not make any rent or util lty paynents on the Dansvllle

stat ion and hired no enployees for the stat ion; the Arco representat ive paid for

all expenses. She worked full time as a computer operator for a fuel distributor

during this period.

5. Over the seven months durlng whlch Alicets name ltas on the lease,

Harold recelved approximately 661000 extra gallons of gas through the Dansvllle

station. This gas was billed to Dansvllle but paid for by llarold. After seven

months, Alice wanted to end the lease because Harol-d was not receivlng as much

extra gas as he had been prouised and, on December 11, 1979, the lease was

terminated by rrutual consent.
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6. On audit  of  Jockts,  the Audit  Dlvls ion received a pr intout f rom Arco

of gas purchases for the Dansvil-l-e station which were billed to Allce Sattora.

The auditor lrent to the Dansvllle statlon and found that lt had been closed for

some tlme. He checked wlth neighboring buslnesses and automobLl-e Parts suppllers'

none of whon recalled the statton ever belng operated by Alice Sattora or

anyone named Sattora. When the audltor asked Mrs. Sattora for the buslness

records of the Dansvll-le station, she Lnforned hin that she had no records

because she had never operated the stat lon. Mrs. Sattora was also not reglstered

as a vendor for sales t.lx purposes. Based solely on the Arco bllLing records,

the auditor determined that Mrs. Sattora hras responsible for collecting sales

tax at the Dansville station and calculated her tax llabillty by mrltlpJ-ying

the gallons purchased from Arco by the average retail- sellLng price ln the

Rochester area as reported in area newspapers during the audlt period.

7. In 1982, the Department of Taxatton and Finance began col-lection

act ions against Harold Sattora, including seizlng the assets of Jockts.  On

blay L7, 1982, an lnventory was taken of the merchandlse remalnlng at Jockts.

I t  was determlned that the nerchandise l"nventory total led $14r700.00 excJ.udlng

beer.  The beer inventory total led $5r341.26. The furni ture, f ixtures and

equipment had a val-ue of $500.00. On May 21, L982, pet l t loner James E. Sattora

notlfled the Audit Divlslon that he was purchasLng Jockrs from his father,

Harold Sattora, on June 9, L982. The sel l lng pr lce l ras reported as $15'200.00,

conprised of $500.00 for furni ture, f lxtures and equipment and $14'700.00 for

merchandLse inventory. On the same date, James Sattorars attorney advlsed the

Audlt Divislon that he had recelved $15,235.00 fron James to be held in escrolt

pending elosing of the sale and release of the New York State sales tax levy on

Jockrs assets. Sometime between l{ay 27 and June 2, L982, the Department released
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the llen on the assets of Jockrs which had been levied upon for fallure to Pay

sales taxes.

8. At the tLme of l ts c loslng, Jockrs had gasol lne Ln l ts inventory.

This gas had not been paid for and, rather than take the gas back, Arco gave

Harold credit for the gas and l-ssued a nerr bill to James whlch James paid.

There was also beer in inventory fron fLve different dlstributors. Harold had

outstandlng accounts with these dlstributors. As wlth the gas, rather than

have the dlstrlbutors take their beer back, James paid tlaroldr s btlls for the

beer. However, the distributors did not issue new bllls to James as Arco dld;

Janes merely paid off  Haroldts outstandlng accounts.

9. On audit, the audltor determined that the money pald for the gasollne

was not part  of  the considerat lon for the sal-e of the buslness because Haroldrs

account had been credited by Arco and a new b111 lssued to James. With respect

to the beer inventory, however, the audltor determined that since James merely

paid off  Harold's outstandlng accounts, the anount paid, $5r341.26, wae part  of

the considerat lon for the sale of the business and, therefore, had to be added

to the $15,235.00 pald for the equipment and merchandlse lnventory. Thus,

James Sat to ra ts  l iab i l i t y  as  purchaser  was de termlned to  be  $20r57 6 .26 ,

Petitloner James Sattora argues that he paid for the beer as a convenlence so

that he woul-d not have to reorder beer after the dl-strlbutors removed the

unpaid for beer and that, moreover, the entire lnventory deternlnatlon comprlsing

the values reported on the bulk sal-e notlfication was based on appralsals

conducted under the Departmentrs ausplces. The inventory speeialLst hl-red by

the Department excluded the beer fron Harol-drs inventory because lt had not yet

been pald for.  Pet i t ioner agrees that the $15,235.00 placed ln escro! i l  l tas

properly assessed.
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CONCLUSIONS OF LAW

A. That sect ion 1t33(a) of the Tax Law provldes, ln part '  that every

person required to collect the taxes lnposed under the Sales Tax Law ls also

personally llabJ-e for the tax lmposed, collected, or required to be colJ-ected

under such law. Sect l .on 1131(1) of the Tax Law def ines "persons requlred to

col l -ect taxf 'as used in sect ion 1133(a) to lnclude any off lcer or enployee of a

corporation, or a dissolved corporation, who as such officer or empl-oyee ls

under a duty to act for the corporatlon ln conplying with any requirement of

the Sales Tax Law.

B. That 20 NYCRR 526.I1(b)(2) descr ibes an off l .cer or employee who is

under a duty to act as a person who is authorlzed to slgn a corporationts tax

returns or is responsible for naintaining the corporate books, or ls responslble

for the corporat ionts management.  Other rr l i ]ndicia of thls duty. . . lnclude

factors.. .such as the off icerrs day-to-day responsibl l l t ies and lnvolvement

wlth the financlal affairs and management of the corporatlontt and I'the offlcerts

dut les and funct ions.. . r '  (Yoget v.  t lew Vort  Sta

Flnance, 98 Mlsc.2d 222, 225).

C. That inasmuch as Allce Sattora had no connectlon to the DansvLlle Arco

station other than lending her name for use on the lease, she was not a person

requlred to col l -ect sales tax within the meanlng and lntent of  sect lons 1131(1)

and 1133(a) of the Tax Law.

D. That sect ion 1141(c) of the Tax Law provides, in part '  as fol lo l ts:

"Whenever a person required to collect tax sha1l make a sal-e,
transfer or assignment ln bulk of any part or the whol-e of his
business assets, otherwlse than in the ordlnary course of busill€sgr
the purchss€r; transferee or assignee shall at least ten days before
taklng possession of the subJect of said sale, t ransfer or asslgrunent,
or paylng therefor, notify the tax conmlsslon by registered mall of
the proposed sale and of the pr lce, terms and condit ions thereof. . .
Whenever the purchaser, transferee or assignee shall fall to glve
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not ice to the tax conmLsslon.. .or whenever the tax commission shaLl-
inform the purchaser, transferee or asslgnee that a possible clain
for such tax or taxes exlsts, any sums of money, property or choses
in actlon, or other consideration, which the purchaser, transferee or
assignee is required to transfer over to the sel-l-er, transferrer or
assignor shal l  be subject to a f l rst  pr lor i ty r tght and l len for any
such taxes theretofore or thereafter determined to be due from the
sel ler,  t ransferrer or asslgnor to the state, and the purchaser '
transferee or asslgnee is forbldden to transfer to the selI-er,
transferrer or assignor any such sums of mon€1rr property or choses in
act ion to the extent of the amount of the statets clalm."

E. That the tltle to the beer orlglnally passed to Harold Sattora upon

delivery with onLy the reservation of securlty Lntereets by the flve dlstrLbutors.

U.C.C. S2-401(I) .  When James Sattora paid Haroldrs outstandLng accounts wlth

the distributors, he was merely releaslng the security interests enabling

Harold to transfer the beer to James as part  of  the sale. Thus, the $5'341.26

paid to the distrlbutors was addltlonal consideratLon for the sale. Thls

dlffered fron the sltuatton wlth respect to the gasollne in that Arco closed

out Haroldts account and opened a nerd account for James, ln effect rePossesslng

the gasoline and transferring title to James. The beer dlstrlbutors dld not

transfer t i tLe to James, they merely released their  securi ty interests thereby

al-J-owlng Harold to transfer t i t l -e to James. Therefore, the $5r34L.26'  as Part

of the considerat ion, was subject to a f l rst  pr ior l ty r lght and l len for taxes

due from Harol-d.

F. That the petitlon of Alice Ann Sattora is granted and the Notlce of

Determlnation and Demand for Payment of Sal-es and Use Taxes Due issued Septenber 13,

1982 ts cancel led.



G. That the pet i t lon of James E.

Determinatlon and Demand for Paynent of

1982 is sustalned.

DATED: Albany, New York STATE TAx COMMISSION

Sattora ls denled and the

Sales and Use Taxes Due

Notice of

lssued August 23,

JAN 0 3 1986


