
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the l,Iatter of the Petitlon
o f

Bahram Sadeghi,
Off icer of MID PIC Servlce, Inc.

t/a Tower Servlce Statlon
and

MID PIC Service, Inc. t /a Tower Service Statton

for Redetermlnatlon of a Deficiency or Revisl.on
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  6  I  I /79-8131/81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connisslonr that he/she ls over 18 years
of age, and that on the 20th day of October, 1986, he/she served the wlthin
notlce of Declslon by certlfied mall upon Bahram Sadeghi, Offlcer of MID PIC
Servlce, Inc. t/a Tower Servlce Statlon and MID PIC Servlce, Inc. t/a Tower
Service Statlon, the petLtioners in the withLn proceeding, by encloslng a true
copy thereof in a securely sealed postpald wrapper addressed as follows:

Bahram Sadeghi
offlcer of llID PIC Servfce' Inc. t/a Tower Service Station
and MID PIC Servlce, Inc. t/a Tower Servlce Statlon
34 East Land Drive
Glen Cove, NY I I542

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee ls the Petltioner
herein and that the address set forth on sald lrrapper is the last known address
of the pet l t loner.

Sworn to before me this
20th day of October, 1986.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bahram Sadeghi,
Off lcer of MID PIC Service, Inc.

t/a Tower Service Statlon
and

MID PIC Servlce, Inc. t la Tower Service Stat ion

for RedetermLnation of a Deflclency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  6  /  1  /79-8 /3r l81 ,

Sworn to before ne this
20 th  day  o f  October ,  1986.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snaye being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connlsslon, that he/she ls over 18 years
of age, and that on the 20th day of October, 1986, he served the wlthln notlce
of Declslon by certlfled mall upon Robert L. Clareyr the representative of the
petitioners in the wlthin proceedlng, by encl-oslng a true copy thereof Ln a
securely sealed postpaid wrapper addressed as follows:

Robert  L.  Clarey
Reisch, Clarey, Simonl & Gleason
1501 Franklin Avenue
Mineola, NY 11501

and by deposlting same enclosed ln a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls ttre representative
of the petitioner herein and that the address set forth on sald wraPper ls the
last known address of the representatlve of the petltioner.

pursuant to Tax Law sectlon L74

lu.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  
' N E ! i l  

Y  O R K  L 2 2 2 7

October 20, f986

Bahran Sadeghl
Off lcer of MID PIC Servlsg, Inc. t la Tower Servlce Stat lon
aad MID PIC Servl"ce, Inc. t/a Tower Servlce Statl.on
34 East Land Drive
Glen Cove, NY LL542

Gentlemen:

Pleaee take noclce of the Declelon of the State Tax Connlssloo encloeed
herewlth.

You have now exhausted your rlght of revLew at the admlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew ao
adverse decislon by the State Tax Comlsston nay be Lnstltuted ooly under
Artlcl-e 78 of the CLvl1 Practlce Law and Rules, and must be comenced Lo the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls notl"ce.

Inqulries concerntng the computation of tax due or refuad aLLowed l.a accordance
wlth this decLsloo nay be addressed to:

NYS Dept. Taxat,lon and Finance
Audlt Eval-uation Bureau
Aegeesment Revlew Unlt
Bulldtng #9, State Campua
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION
cc: Taxlng Bureaurs RepreseotatLve

Petltioner t s Representatlve :
Robert L. Clarey
Reisch, Cl-arey, Sl"uoni & Gleason
1501 FrankLin Avenue
Mlneola, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

of

BAHRA},I SADEGIII,
OFFICER OF MID PIC SERVICE, INC.

TlA TOI^IER SERVICE STATION
AND

MID PIC SERVICE, INC. T/A TOWER SERVICE STATION

for RevLsl"on of a Determl"natlon or for Refund
of Sales and Use Taxes under Artlcles 28 and,29
of the Tax Law for the Period June l, L979
through August 31, 1981.

I. Whether the

MID PIC Servlce, Inc.

Patty.

Audit Dlvlsion properly determined

on the baels of purchase records

DECISION

the gaeollne sales of

obtaLned from a thlrd

Pet i t loners, Bahran Sadeghl,  Off lcer of MID PIC Servlgs, Inc. TIL Tower

Servl"ce Station and MID PIC Service, Inc. T/A Tower Servtce Statlon, 34 Eaet

Land Drlvg, Glen Cove, New York LL542, flled a petltlon for revision of a

determl"nation or for refund of sales and uge taxes under ArtLcles 28 and 29 of

the Tax Law for the period June 1, 1979 chrough Auguet 31, 1981 (Flle No.

46361).

A hearl"ng was held before Arthur Johnson, Itearlag OffLcer' at the offlcee

of the State Tax Commigslon, Two lJorld Trade Center, New York, New York, on

July 24, 1985 at 1:15 P.!1. and was continued to concluston at the same locatlon

on Dtay 2, 1986 at 9:00 A.M. Pet i tLoners appeared by Robert  L.  Clarey, Eeg.

The Audlt Dl.vlslon appeared by John P. Dugan, Esq. (Wtlllan Fox, Esq. [JuLy 24,

19851 and Gary  Pa lmer ,  Esq.  [May 2 ,  1986] ,  o f  counee l ) .

ISSUES



-2-

II. Whether Bahran Sadeghl ls personall-y llable for sales taxes due fron

MID PIC Servlce, Inc.

FINDINGS OF FACT

1. MID PIC Service, Inc. ?/A Tower Serv!.ce Statton (rrMld Ptc") operated a

gasoLlne servlce statlon located at 433 l(ddle Neck Road, Great Neck, New York

11021. Mid Plc dld not perform any repalr servlces. the buelnese wae dtgcootlnued

tn JuLy 1984.

2. 0n May 20, 1983, as the result of au audtt, the Audlt Dlvlslon igsued

a Notl"ce of Dgggrmlnat,loa and Demand for Payuent of Sales and Use Taxes Due

agalnst Mld Ptc covertng the period June L, L979 through August 31, 1981 for

taxes due of $47,872.39, pLus penalty aod Lnterest of  $28,308.53, for a totaL

of $76,180.92. On the same date, a not lce tdent lcaL to the foregolng wae

lssued against petltloner Bahram Sadeghl", as officer of Mld Plc.

3. Bahram Sadeghl, as presLdent of Ml"d Plc, executed a consent extending

the period of llnitatlon for assessment of sales and use taxes for the perlod

June 1, L979 through May 31, L982 to Septeubet 20, f983.

4. On audLt, the AudLt Dlvlsl.on found that Mld Pl"c naLntalned lnadequate

books and records for purposes of verlfyLng reported gasolLne saLes. The Aud1c

DivisLon contacted Mld Plcrs suppl ler of  gaeolLne, Battery 011 Corp. (r tBatter i rr) ,

and obtalned the total gallons of gasollne purchaeed by Mld Pic for the audlt

perLod. The only perlod for whlch Battery furnlshed the cost of the gaeollne

purchased was Septenber 1980 through November 1980. For thls perlod, Mld Plc

purchased 133,000 gal lons (38,600 - regular and 94,400 - unleaded) for $153'401.00.

Mld Plcfs books and records for the same perlod showed purchases ln the amount

of.  $47,634.40 and reported gasol lne sal-es of $75,358.00. Because of the

signLflcant discrepancies among the above flgures, the Audlt Dlvislon consldered
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Mtd Picrs books and records unreLtabl.e and estlnated gasollne salee for the

audlt perlod based on an analysls of the perlod ended November 30, 1980. Ao

underreportlng factor of 131.34 percent nas computed for thls perlod ae follows:

gasoline purchased
x -arkup per corporatlon tax return

for f l "scal years ended LL/30179 and 1f l30/80
gross prof l t
audlted gross sales
less: state gasol lne tax
taxabLe sales
tax due G 7Z
less: tax pald
balance due

$  153 ,401  .00

20.582
$Ti;m:To
$  184  ,971  .00

10 ,640 .00
SffiO-o
$  12 ,203 .17

5 ,275 .00
$--?ffi06'

balance due
5 ,275 .00  =  1 .3134  =  L3L .347

The error factor was appll"ed to salee tax pald of $36 ,449.20 for the audl"t

per lod to arr ive at addlt lonal taxes due of $47,872.39.

5. 0n Aprl l  15, 1981, Larry E. Tyree Co.,  Inc. performed a Flre ldarshal l

Test on one 31000 gallon gasolLne tank and four 11000 galloa tanka. The 3'000

gallon tank passed, whl.le the four 1,000 gaLlon tanks (two regular, two unleaded)

falled. The latter tanks were then uncovered for repalr. The tanks were tested

and found to be not holdlng pressure. The repairs conslsted of replacing a

cracked bushlng on one regular tank and repairLog a Leak l"n a three lnch reoote

f111 plpe. After the repalrs lrere perforned, the tanks nere reteeted and all

but one passed. The tank that falled was fLLLed wlth eand and abandoned.

6. Pet l t lonersr expert ,  wl" tness, Robert  Llss, P.8.,  test l f led that a leak

Ln a three lnch dlameter pipe wlth a hydrostatic head of l0 feet, wlth free

flow ln sandy aud sllty soLl whlch wae found on Mld Plcts premlsese would

cauae a Loss of between 9,000 and 181000 galloas a year depeodlng on how fll led
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the tanks were durlng the course of the year. A tank fil led to capacity could

lose up to 18,000 gal- lons.

7. Petitioners alleged that, in addLtion to the leak descrlbed above' the

entire length of the tanks was corroded whlch caused further losees of gasollne.

Petitioner took the position that the gasol-ine l-eaking from the tanks lnto the

ground caused the dlfference between the gallons purchased from Battery and

those actual ly sold.

8. Petltloner Bahram Sadeghl dld not establ-Lsh the extent of the corroslon

of the tanks. Mr. Llss testlfled that there is no nay to determtne the quantlty

of gasollne lost, through corroded tanks without the specific dlameter of the

hole and size of the hydrostatlc head.

9. Bahram Sadeghi slgned, as presLdent, sales tax returns ftled by Mld

Pic for the perlod Septenber 1, 1979 through May 31, 1981. Mr. Sadeghl of fered

no evidence to establlsh that he was not an offlcer of l,Ild Pic under a duty to

act for sald corporatlon ln conpJ-ying wlth the sal-es tax law.

CONCLUSIONS OF I"AW

A. That sect lon 1138(a) (1) of  the Tax Law provides that " i f  a return when

flled ls lncorrect or lnsufflclent, the amount of tax due shalL be determlned

by the tax commlsslon from such lnfornatton as nay be availabl-ett and authorlzest

where necessary, an estimate of tax due |ton the basls of external lndlcestt.

B. That sectlon 1135(a) of the Tax Law provldes that every person requLred

to collect tax shall keep records of every sale and all amounts pald, charged

or due thereon and of the tax payable thereon. Such records shall- include a

true copy of each sales slip' lnvolce, receipt or statement.

C. That petltioners provided Lnadequate and lncomplete books and records

for purposes of verifyLng taxable sales. Moreover, the substantlal dlscrepancy
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between gasoLtne purchases and the sal-es shown ln the books and records estab-

llshed the unreliabtltty of Mid Picrs books and records. When books and

Dlvlslonrs use of thlrd party purchases and markup percentages as a bagls for

deterntntng the tax liabl"llty was proper pursuant to sectlon 1138(a) of the Tax

Law.

D. That the estimate procedures adopted by the Audtt Dlvielon reaeonably

calcuLated the gasollne sales nade by Mid Plc. llowever, the audit dld not glve

conslderatLon to the gasoll"ne logt through J-eakage. Based on the repalrs to

the gasollne tanks set forth ln Flndlng of Fact rr5rr, gaeollae purchases ghall

be reduced by 18,000 gal lons a year (4,500 gal l -ons for test per lod computaclou)

and the additlonal taxes due adJusted accordlngly for perloda prlor to Aprll 20,

1981 when the repalrs vrere completed. Except for the l-eakage' petltlooers

falled to sustaln chelr burden of sholring that the amount of tax agsesged was

erroneous (Matter of Surface LLne Operators Fraternal Organlzatlonr Inc. v. State

Tax Com-isslon, 85 AD2d 858).

records are lncompLete and unrellabLe, the

(Matter of Korba v. NYS Tax ConmLsslon, 84

E. That Bahran Sadeghi was a person requlred

sect lon 1131(1) of the Tax Law and, therefore, is

taxes due from Mld Plc ln accordance with sectlon

use of external lndl.ces is pernieslble

AD2d 655). Accordingly' the Audit

to collect tax pursuant to

personally llabLe for the

1133(a) of the Tax Law.
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F. That the petl.tion of MID PIC Servlce, Inc. T/A Tower Service Station

and Bahram Sadeghi, as offlcer, is granted to the extent lndicated ln ConcLusl.on

of Law "D"; the Audit Dlvision is hereby dlrected to nodlfy the notlces of

determlnatlon and demands for payment of sal-es and use taxes due lssued t'Iay 20,

1983; and except as so granted, the petitlon is in all other respects denl.ed.

DATED: AJ-bany, New York STATE TAX COI'IMISSION

00T 2 01986


