
STATE OF NEI'I YORK

STATE T$( COMMISSION

In the Matter of the Petltion
of

Ruston Pavlng Co. ' Inc.

for Redeterminatlon of a DeflcLency or Revision
of a Determlnatlon or Refund of Sales & Uge Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Perlod 9 /  L /80-S /  31 /  83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comission, that he/she ls over 18 year8
of age, and that on the 15th day of September, 1986, he/she served the wlthln
notlce of Decision by certlfled maLl upon Ruston Pavlng Co., Inc. the
petltloner ln the wLthln proceedlng, bI enclosing a true copy thereof ln a
securely sealed postpaid rrrapper addressed as foLlows:

Ruston Pavlng Co.,  Inc.
Janesvllle Rd.
Jamesvi l le,  NY 13078

and by depositlng same encl-osed ln a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Poetal
Service lrlthin the State of New York.

That deponent further says that the sald addressee ls the Petltloner
hereln and that the address set forth on said lrrapper ls the last knorm addrese
of the pet i t ioner.

Sworn to before me this
15th day of September, L986.

pursuant to Tax Law section I74



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
of

Ruston Paving Co.,  Inc.

for RedetermlnatLon of a Deflclency or Revlslon
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  9  |  t  /80-5  131/83 .

AFFIDAVIT OF MAILING

Stat,e of New York :
s a .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, depoees and says that
he/she is an employee of the State Tax Comlsslon, that he/ehe ls over 18 years
of age, and that on the l5th day of September, 1986, he served the wlthln
notice of DeclsLon by certlfLed nail upon Kenneth Makoweki' the representatlve
of the petitioner ln the wlthin proceedlng, by enclosing a true copy thereof ln
a securely sealed postpald nrapper addressed as follows:

Kenneth Makowski
Shirokl  Associates
499 S. l larren Street
Syracuse, NY 13202

and by depositl.ng same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petitioner herein and that the address set forth on sald $rapPer ls the
l"ast known address of the representative of the petitloner.

Sworn to before me this
15th day of  September,  1986.

r ter oat s
pursuant to Tax Law sect ion 174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Septenber 15, 1986

Ruston Pavlog Co.,  Inc.
Janesvllle Rd.
JamesvllLe, NY 13078

Gentlemen:.

Please cake ootice of uhe Declslon of the State Tax Cornmiseion eacloeed
herewlgh.

You have now exhausted your rlght of revlew at the admtnlstratLve level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedtng 1o court to revlelt ao
adverse declslon by the State Tax Comnlgsloa nay be instltuted only under
Article 78 of the Clvll PractLce Law and Rulesr aod mugt be comenced la the
Suprene Court of the State of New York, ALbany Countyr wlthln 4 nooths fron the
date of chls not,Lce.

Inqutrles concerning the computatLoo of tax due or refund allowed Ln accordance
wlth thls dectsloo may be addressed to:

NYS Dept. Taxatlon aod Fl.nance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Canpue
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxl"ng Bureaurs Representatlve

Petttloner I e Representatlve :
Kenneth Makowskl
Shlroki Assoclates
499 S. Warren Street
Syracuse, NY 13202



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

RUSTON PAVING CO., INC.

for RevLsion of a Determlnatl.on or for Refund
of Salee and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perl"od September I, 1980
through May 31 ,  1983.

DECISION

Peti t loner,  Ruston Pavlng Co.,  Inc.,  Jamesvl l le Road, Jamesvl l le,  New York

13078, flled a petitlon for revteton of a deterninatl.on or for refund of eaLee

and use taxes under Articles 28 and 29 of, the Tax Law for the perlod Septenber 1,

1980 th rough May 31 ,  1983 (F l le  No.  50065) .

A hearlng was held before Tlnothy J. Alston, Hearlng 0ffl"cerr at the

offices of the State Tax Comlssion, 333 East Washlngton Street, Syracuee' New

York, on Aprl l  l ,  1986 at 9:15 A.M. Pet i t ioner appeared by Kenneth Makowskl,  C.P.A.

The Audtt DlvLslon appeared by John P. Dugan, Esq. (Jarnes Del1a Porta, Eeq., of

counsel-) .

ISSUES

I. Whether the Audlt DivLsion properly asserted addltl"onal ealeg tax due

fron petitioner ou certain cleanl.ng servtces purchased by petltLoner durlng the

audit perlod.

II. Whether the Audit Dl.vlsl.on properly assert,ed addltlonal ealee tax due

fron petl"tioner on certaln purchasee of rock saLt used ln connection wlth enow

removal services provlded by petttloner during the audit perl.od.

III. Whether the Audlt Divl.sLon properl-y asserted addltlonal sales tax due

from petitloner ln connectlon wl"th certaLn recurrlng purchases of conetructlon
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materials used by petitloner Ln road constructlon Jobs ln whlch governmental

eot l t les were tnvolved.

IV. trIhether the AudLt Dlvislon properly asgerted addltlonal sales tax due

from. petit,loner in connectioo w{th recurrlng purchases of naterlals used ln

road constructlon jobs fron a suppller who dtd not charge petltloner ealee tax.

FINDINGS OF F'ACT

1. Pet l t loner,  Ruston Pavlng Co.,  Inc.,  ls and was at al l  t lmes relevant

hereln a contractor lnvolved primarlly ln road constructlon. Durl.ng the wl.nter

months' petltloner provtded snoril removal servLces.

2. On Novembet 23, 1983, as the result of an audlt, the Audlt Dlvislon

lssued to petltloner a Notice of Determlnatlon and Demand for Payment of Salee

and Use Taxes Due for the perlod Septenber 1, 1980 through May 31, 1983 aegertlng

additLonal tax due ln the amount of $17,593.07, together wtth mintmum tnterest.

Subsequent to the issuance of the ootl"ce, the Audlt Divlslon adJusted the addltlonal

tax  asser ted  due to  $14,728.49 .

3. Wlth respect to the addltlonal tax asserted duer petLtloner dld not

take Lssue with the Audlt  Dlvtslonts assert lon of $1,213.04 ln addlt lonal tax

due whlch was premLsed upon petltlooerts purchase of certaln assets during the

audit perlod. Petitloner llkewlse d1d not take lssue wlth the Audlt Divtgioofe

assert lon of $l ,240.53 ln additLonal tax due based upon addltLonal taxable

sales found on audl.t. PetLtloner dLd, however, dlepute the Audlt Dlvlslonrs

assertlon of $121274.92 Ln addttlonal cax due whlch was premLsed upon recurrtng

purchases by petltloner of nateriaLs used ln lts construction and snow removal

actl.vl.ttes and upon purchases by petltloner of certaln cleantng servlces on

whlch no sal-es tax had been pald.
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4. On audit, the Audlt Divlsloo analyzed peticlonerrs purchases durlng the.

audlt perlod ln det811 wlth respect to tax charged and the jobs on which purchaeed

materlals were used. The Audlt Dlvlsion found that tax had not been pald on

purchases of cleanl"ng services or on purchases of rock salt used l"n connectloo

wlth petltionerts snow removal servlces. Tax had also not been pald on purchaees

of materlals used ln certaln of petitionerrs road constructlon Jobs and also on

purchases nade by petLtloner fron Allled Chenlcal Corporatlon. Petitloner dld

not deny that any of the aforementloned purchases had been nade; rather, lt

contended, for varlous reaaona to be discussed herel.nafter, that the transacttons

at Lssue nere exempt from taxatlon.

5. Regardlng pet l tLonerrs purchases of c leantng servlces, pet l tLoner '  on

trilo occaslons durlng the audl"t perlodr purchased such services, whlch conelsted

of cleanlng petltlonerts offLce. Petttloner purchased such servtceg from two

dlfferent provlders: C & M Cleaning Co. and Economy Dlvereifled IndustrLes.

Petlttoner dld not pay sales tax on lts purchase of cleanlng servlces from elther

of the aforementloned provlders.

6. Petltioner contended that C & M Cleaning Co. had provlded nonthly cleanlng

servlces durLng the audlt perlod and that petltloner had had a verbal contract

wlth C & M Cleanlng Co. to provide such servlces. Petltloner dld not, howeverr

Lntroduce any evidence to substanttate ltg cLal"n.

7. Regarding petlttonerrs purchases of rock salt durlng the audlt perlod,

petltloner used the purchased rock saLt l.n coanectlon wlth lts snow removal

servlce. Petltloner collected sales tax from its customers on the sale of ltg

snow renoval servl.ces, but did not pay eales tax on lts purchases of rock salt

used tn providtng such servLces. Petltloner contended thatr tnagmuch ae seles
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tax had been collected on its snow removal servlces, which locluded the use of

the rock salt, tax should not be Lnposed upon lts purehases of rock salt.

8. WLth respect to petLtLonerfs purchaeee of materials used in certalo of

lcs road construction jobs on whl.ch purchases petltioner paid oo sales tax,

petltloner took the posltlon that the exlstence of government lnvolvemeot,

together wlth governmentrs beneflting fron petitlonerrs work, resulted iu

petltionerrs work bel"ng, ln effectr performed for a goveromeotal entlty.

9. Speciflcally, petl.tloner perforned road constructlon work ln coonectlon

wlth the nodifLcatlon of an existlng publLc road ln Onondaga County, New York.

Petl-tloner contracted for thls Job wLth a private contractor and was paLd for

lts work by saLd prlvate contractor. The prlvate contractor for thls Job was'

Ln turn, hlred by the orrner of a supermarket Located in a ehopplog plaza aloog

the road in questLon. Local governmental authorltles had requLred the oltuera

of the shopplog pLaza to widen the road ln questlon aa a condltlon of coot,lnulng

to operate the shopplng pJ.aza. The source of funde used to pay petltlooer for

l"ts work on thls job was the owner of the supermarket and not any governmeatal

ent i ty.

10. Petltloner was also lnvolved ln the constructl"on of new roads Ln

connectton wLth the bulldlng of prl.vate houeing developments at vartous tluee

durlng the audlt perlod. Such roads nere required of the developer by Local

governmentaL authorlties. The source of the funds used to pay petitioner for all

of these Jobs was prlvate and not governmental.

11. In additlon, petltioner contended that lt had performed work on

Federally-funded road constructlon proJects and had pald no sales tax on the

purchase of materlals ln conaectlotr therenl.th. Petltloner waa not pald for lte

servl.ces ln connection wLth these jobs by any governmental entLtyr but was at
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all tlmes paid by prlvate concract,lng fLrns. Petltloner falLed to eetabllah

the nature and extent of Federal government involvement ln the fundlng of theee

proJ ects .

L2. During the audLt pertodr petltloner made recurrlng purchases of

materials used ln lts varLous road constructlon activltLes fron Allled Chenlcal

Corporatlon. Petltioner dld not pay sales tax on the purchase of these materLale.

Petitloner contended that because Allled had not charged saLes tax upon purchaae

of the materials, and because Lt belleved that Allled was belng audlted by the

Department of Taxatlon and Flnance wlth respect to these sales, that petitlooer

should not be held llable for the sales tax due on such eales.

CONCLUSIONS OF LAW

A. That eect lon 1105(c)(5) of the Tax Law provldes for the lnposlt l .on of

sales tax upon every sale, except for resal€r of the folLowlng servlcee:

"Maintalnlng, servlcing or repairlng real property, property or
land.. .whether the services are performed ln or outslde of a bul ldlog
. . .bu t . . .exc lud lng  ln te r lo r  c
!or@[ o"

B. That the cleantng services provlded to petttloner durlng the audlt

perlod and descrl.bed ln Flndlngs of Fact rt5rt and "6rr were not trperformed oo a

regular contractual basls for a term of not lese than thirty days." Petltlouer

has faLled to establtsh that the cleanlng servlces ln queetlon lrere performed

on a regular basis. Accordtngly, the cJ.eanlng servlces Ln questlon were

subJect to sales tax pursuant to sect l .on l f05(c)(5) of the Tax Law.

C. That with respect to pet l t lonerrs purchases of rock sal t  as descr lbed

ln Flndlng of Fact r'7rr, sectton 1105(a) of the Tax Law imposes ealeg tax upon

the recelpts from every retall sale of tangible pereonal- property, with exceptloos

not reLevant with respect to such purchases of rock salt.
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D. That 20 NYCRR 526.6(c)(6) excludes fron the deflnlt lon of "retatl  eale"

for purposes of ArticLe 28 of the Tax Law, and thus excludee from the lnpoeltloo

of sales tax:

'rTangible personal property purchased for use ln perforntng eervlces
which  are  taxab le  under  sec t l .on  1105(c) (1 ) ,  (2 ) ,  (3 )  and (5 )  o f  the
Tax Law...where the property so sold becomes (1) a physical component
part of the property upon which the servlcea are perforned, or (11)
ls later actually transferred to the purchaser of the eervice ln
conJunctlon wl.th the perfornance of the service subJect to tax.r'

E. That the rock salt purchased by pettttoner lras purchased for uee ln

perforning the taxabLe service of snow removal. Such purchases rtere therefore

clearLy not for resale. It le llkenl"se clear that the rock salt dl"d not become a

physlcal component part of petltlooerrs customerts propertyr nor ltas the rock salt

actually transferred to petitlonerfg customers ln conjunctlon wlth the perfornance

of petitlonerts snon removal actlvltles. Any rock saLt which remalned on a customerr

s property was merely l.ncidental to petl"tionerts snow removal actlvltles and wae of

no use to the customer. Accordl"ngLy, petltl"onerts purchases of rock salt durlng

the audlt perlod rrere properly subJect to tax under Article 28 of the Tax Law.

F. That sect, ion 1115(a) (15) of the Tax Law exempts from the gales and uee

tax lmposed under secttons 1105(a) and 1110 of the Tax Law receipte fron ealea

of the followlng:

rrTangible personal property sold to a contractor, subcontractor
or repalrman for use ln erectlng a structure or butLdlng of an
organizatlon descrtbed ln subdLvlsl"on (a) of sectLon eleven hundred
sixteenr or addlng to, alterlng or lnprovlng real propertyr property
or land of euch an organlzationr as the terms real propertlr Property
or land are def lned ln the real-  property tax law.. .r t .

Sectlon 1116(a) sets forth as an exempt organizatlon for purposea of gectlon

1115(a)(15) the Federal  goverraent,  l ts agencLes and lnstrumental l" t les t there 1t

ls the purchaserr ue€r or cotrsumer of property or services. Sect lon f116(a)

al-so l lsts as an exempt organlzat ion for purposes of sect lon 1115(a)(15) the
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State of New York, lts agenclee, tnstrumentallties, publlc corporatlone and

polltical subdl"vLsions where {t ls the purchaser, user or consumer of property

or gervlces.

G. That wlth respect to the work performed by petltloner aa described ln

Flndlngs of Fact rr9rr ,  rr l0rr  andtt l l r ,  l t  ls undlsputed that pet l t loner was paid

for lts servlces on each such Job by private entltles, and petitl.oner hae falled

to establlsh that any governmentaL entlty pald for petltlonerts eervlces wlth

resPect, to any of the Jobs lt performed durlng the audlt perlod. Accordlngly,

neLther the Federal government nor the state government, oor any of thel.r

respective agencl,es or polltlcaL subdlvlslons, purchaged, used or congumed

petltlonerrs servlces wlthin the neanLng of the aforeci.ted statutee. Petl.tlonerre

purchases of naterlale ueed on the Jobs ln questlon were therefore not exemPt from

saLes tax under sectlon 1115(a)(15) of the Tax Law aod the Audlt Dlvlslon properly

asserted sales tax due fron petltloner wlth respect to such purchases.

H. That pecltionerrs purchaees of materlals fron ALLied Chenlcal Corpor-

atlon, as descrlbed ln Finding of Fact ttL?'t, lrere retall salee pursuant to

sectLon 1t0t(b)(4)(1) of the Tax Law. Accordlngly,  such purchases were eubJect

to the sales tax imposed by sectLon 1105(a) of the Tax Law. Petl.tloner, ag

purchaser, rras llable for the sales tax lmposed pursuant to sectlon 1133(b) of

the Tax Law whlch provldes, ln pertlnent part:

rrlilhere any customer has falled to pay a tax inposed by this
article to the person requlred to collect the same, then ln addltlon
to all other rights, obJ-igatlons and remedles provLded, euch tax
shall be payable by the customer dlrectly to the tax conrmieslon...tt.

Petitl.onerrs lLablIlty for sales tax on the purchaees ln questlon l"s unaffected

by any fallure by the seller to charge and collect sales tax or by any audit by

the Department of Taxatlon and FLnance of the seller.
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I .  That the pet l" t lon of Ruston Pavlng Co.,  Inc. ls denled, and the Not lce

of Determl.natl.on and Demand for Pa5rnent of Sal-ee and Use Taxee Due lssued

November 23, 1983 and subsequent ly adJusted to the amount of $14 1728.49, pLus

l.nterest,  ls sustalned.

DATED: ALbany, New York

EEP I 51s80
STATE TN( COMMISSION


