
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Rugo Service, Inc.

for Redeterminatlon of a Deflclency or Revlsion
of a Determinatlon or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Per lod  L2 l  L  178-8  l3 I  l8 I .

That deponent further
hereLn and that the address
of the pet l t ioner.

Sworn to before ne thls
28th day of January, 1985.

l"ster oaths

State of New York :
s ts .  :

County of Albany 3

Davld Parchuck/Connl-e l{agelund, belng duly sworn, deposes and saye that
he/she ls an employee of the State Tax Com'nission, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the wLthln
notlce of Decislon by certlfied mail upon Rugo Service, Inc. r the petltloner ln
the wlthln proceeding, by enclosing a true copy thereof Ln a securely sealed
postpald wrapper addressed as fol-lows:

Rugo Service, Inc.
214 Main  St .
Hempstead, NY f1550

and by depositing same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

AFFIDAVIT OF MAILING

says that the eal"d addressee ls the petltloner
set forth on sald wrapper is the last known address

pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
o f

Rugo Service, Inc.

for Redeterml"nation of a Deficlency or Revislon
of a Deternlnation or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  I2 l  L  178-8  /  3L  l8 I .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle llagelund, belng duly sworn, deposee and says that
he/she ls an employee of the State Tax Conmlssion, that he/she Ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthln notl"ce
of Decision by certlfl-ed mail upon Stephen Hochberg, the representatlve of the
petltioner ln the wtthin proceedlng, by encloslng a true copy thereof in a
securely sealed postpald lrrapper addressed as follows:

Stephen llochberg
30 Beekman Place
New York, NY 10022

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the exclusive care and custody of the United Statee Postal
ServLce within the State of New York.

That deponent further says that the sald addressee is the rePreaentatlve
of the petltloner hereln and that the address set forth on sald ltrapper l-s the
last known address of the representatLve of the pet l t loner.

Sworn to before me this
28th day of January, 1986.

ister oa s
74

)

r l zed  to
pursuant to Tax Law sect ion



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  t 2 2 2 7

January 28, 1986

Rugo Service, Inc.
2 I4  Maln  St .
Henpstead, NY 11550

Gentlemen:

Please take notlce of the Decislon of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Conmlsslon nay be lnstltuted only under
Artlcle 78 of the Civl1 Practlce Law and Rules, and nust be co"rmenced In the
Supreme Court of the State of New York, Albany Countyr hrlthln 4 months from the
date of thls not ice.

Inquirles concernlng the computatlon of tax due or refund allowed ln accordance
with thls declsl-on mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Lttlgation Unlt
Building /tf9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TN( COMMISSION

cc: Pet l" t loner?s Representat lve
Stephen Hochberg
30 Beekman Place
New York, NY 10022
Taxing Bureaurs Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltl.on
:

o f
:

RUGO SERVTCE, rNC. DECTSTON
:

for Revision of a Determlnatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and, 29 :
of the Tax Law for the Perlod December I, L978
through August 31, 1981. :

Pet l t ioner,  Rugo Servl-ce, Inc.,  214 Main Street,  I lenPsteadr New York

11550, f l led a pet i t l "on for revislon of a determinat lon or for refund of salee

and use taxes under Articles 28 and 29 of. the Tax Law for the perlod December I'

1978 th rough August  31 ,  1981 (F i1e  No.  41056) .

A hearing was heLd before Janee Hoefer,  Hearing Off l -cer,  at  the off lces of

the State Tax Conrmlsslon, Two tlorLd Trade Center, New Yorkr New York, on

JaLy 22, 1985 at l :15 P.M., wl- th addit lonal lnfornat lon to be eubnlt ted by

October 31, 1985. Pet i t ioner appeared by Stephen l lochberg, Eeq. The Audlt

Dlvis ion appeared by John P. Dugan, Esq. ( Irwln Levlr  Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divl"sion properly resorted to the use of a purchase

narkup audlt to deternlne petitLonerrs sales and use tax llability.

FINDINGS OF FACT

1. On Septenbet 20, 1982, as the result of a field audit, the Audlt

Dlvision issued a Notice of Determlnation and Denand for Paynent of SaLes and

Use Taxes Due against pet l t loner,  Rugo Servl .ce, Inc.,  { .n the amount of $21 ,564.57,

p lus  in te res t  o f  $5 ,175.97 ,  fo r  a  to ta l  due o f  $26,740.64  fo r  the  per iod

December  L ,  1978 th rough August  31 ,  1981.
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2. 0n June 4, L982, pet i t ioner,  by l ts president,  RoLf Stucke, executed a

consent extending the perLod of Llnttatlon for assessment of saLes and use

taxes for the period December 1, 1978 through May 31, L979 to September 20,

1982.

3. Petitloner operated two service stations during part of the audlt

period, one in Queens and one in llempstead, New York. The Queens statlon was

closed pr lor to the concLuslon of the audit  per lod. Pet i t loner had two off icers.

One offlcer worked ful.L tine at each location. There were several employees at

Ehe Queens station. When the Henpstead statlon opened, buslness ltaa slow and

no employees other than the one officer nere requlred. As businees lncreased,

employees were brought over from the Queens statl-on.

4. On audit, the audl"tor det,ernl,ned that gasoline sales appeared to be

properly calculated on the sal-es tax returns and refLected a proper markup and'

thereforer gasol ine sales nere accepted as f i led. Wlth respect to sales of repal.r

servlces, the audLtor found that petltioner malntained conplete records. Howevert

there were errors made by petltlonerrs former accountant ln computLng the sales tax

due on some of the repair sales. The accountant had elimlnated sales tax from

sales on the books which had origlnally been entered on the books exclusive of

tax. Thus, the total sales price had been reduced by the amount of sales tax

twlce. These errors accounted for $3,094.84 ln addlt lonal tax due. Pet l . t l .oner

concedes that lt owes thLs tax. Additlonal-ly, the audltor noted discrepanclee

between the purchases per pet l - t lonerts books and purchases reported on petLt lonerrs

federal income tax returns. These dlscrepancles were caused by unexplained

adjust lng entr les nade by pet i t ionerts former accountant.  Because of the

discrepancles, the auditor performed a purchase narkup audlt.
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5. To obtaln a markup percentage, the auditor util lzed three test months

and compared repair sal-es to parts coats for those months. He calculated a

markup of 168.4 percent whlch he applled to purchases for both stations for the

audit period to arrive at taxable repair saLes. The repalr sales were al-Located

between the two stations and compared to repal.r sales as reported to obtaln an

error rate for each station. The error rates were then applled to taxabLe repalr

sales for each quarter to obtain additional taxable tepair sales whlch were

nultiplied by the appropriate tax rate to det,ermine additlonal sales tax due.

The auditor also found tax due on equlpment purchases total l lng $1,736.96 which

pet, i t ioner concedes Ls due.

6. Pet i t ionerrs sales records consl-sted of sales books containing dupl lcate

prenunbered sales lnvoices for every repalr sal-e made during the audlt perLod.

SaLes prices and sales tax hrere separately stated on every lnvol-ce. Periodlcally,

the sales lnformation lras transferred to day sheets which suumarl.zed each dayte

actlvlty. Petitloner malntalned a complete set of the day sheets along wlth

the sales lnvoices. Al-l- figures from the sates invoices ltere accurately

transferred to the day sheets. The totaL repair sales recorded on the day

sheets for the audit  per iod were $653,580.00. The total  repalr  sales reported

on sales tax returns were $654,918.00. Pet l t loner malntal-ns that l t  cornpLied

with the recordkeeping requlrements of the Tax Law and that a test period and

purchase markup audit was improperly used in this case.

CONCLUSIONS OT'LAW

A. That sect ion 1138(a) of the Tax Law provides that:

"If a return when flled ts lncorrect or Lnsufflcl-ent, the amount of
tax due shaLl- be determined by the tax conmlssion from such lnforma-
tlon as may be avallab1e. If necessaryr the tax may be estlmated on
the basis of external lndlces, such as stock on hand, purchases'
rental  paid'  number of rooms, locat lon, scale of rents or charges,
conparable rents or charges, type of accommodatlons and service,
number of employeea or other factors."
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Such external lndices may not be used unl-ess lt is I'vlrtually lnpossible to

verlfy taxable sales receipts and conduct a complete audlt" with aval"lable

records (Chartalr ,  Inc. v.  State Tax Conrmisslon, 65 A.D.2d 44, 46).

B. That petltioner maintalned all the sal-es lnvoices for repaLr salee for

the entire audit per{od, along with other docunentation with whlch a complete

audlt could have been performed. The dlscrepancy between purchases reported on

an income tax return and purchases recorded ln the general ledger ltas strlctly

an accounting error having no lmpact on the accuracy of sales as reported on

petitionerts sales tax returna. In vlew of the compl-eteness and accuracy of

pet i t tonerfs saleg records, such a dtscrepancy ln report ing of purchases dLd not

rrarrant the Audtt Divlslonrs use of a test perlod and purchase markup audit.

Pe t i t toner ts  1 lab i l l t y  l s ,  there fore ,  reduced to  $4 ,831.80 '  the  to ta l  o f  the

amounts conceded by petitloner in Fl-ndlngs of Fact rr4rr and rr5rr.

C. That the petltion of Rugo Servlce, Inc. is granted to the extent

lndicated in Concluslon of Lalr "B"; that the Audit Division ls dl-rected to

nodlfy the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due issued September 20r 1982 accordingly; and that, excePt as ao granted

the pet i t ion is ln al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

JAN 2 81e86
PRESIDENT


