
STATE OF

STATE TAx

NEId YORK

COMMISSION

In the Matter of the Pet i t lon 3
o f

Rot lso  Serv l -ce ,  Inc .  d lb la  G. I .  Joe  :
and Hiram & MaryAnn Isola

:
for Redeternlnation of a Deficlency or Revision
of a Determination or Refund of Sales & Use Tax :
under Artlcl-e 28 & 29 of the Tax Law for the Perlod
3 / t / 7 9 - 2 / 2 8 / 8 2 .  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax ComlssLon, that he Ls over L8 years of age, and that on the
6th day of March, 1985, he served the wlthln not lce of Declslon by cert i f led
nai l  upon Rotiso ServLce, Inc. dlb/a G.I .  Joe, and l{ i ram & MaryAnn Isola, the
petl.tioners Ln the withln proceeding, by encl.osing a true copy thereof ln a
securel-y sealed postpald nrapper addressed as follows:

Rot iso  Serv lce ,  Inc .  d /b la  G. I .  Joe
and Htram & MaryAnn Isol-a
37 Canolne St.
New York, NY 10014

and by deposltlng same enclosed Ln a postpaid properl-y addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
hereln and that the address
of the pet l t ioner.

Sworn to before me thls
6th day of March, 1985.

says that the saLd addressee Ls the Petitloner
set forth on said rtrapper ls the last known address

_a-"-_

nister oaths
Law sect ion 174



STATE OF NE!il YORK

STATE TN( COMMISSION

In the Matter of the PetltLon
of

Rotiso Servl-ce, Inc. d, lb/a G.I .  Joe
and lliram & MaryAnn Isol-a

for Redeterminatlon of a DeflcLency or Revlsion
of a Deternlnation or Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the
Perlod 3 /  I  /79-21 28 /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax ComLsslon, that he ls over 18 years of age, and that on the
6th day of March, 1985, he served the rf,ithin notLce of Dectslon by certlfled
rnail upon Michael Amaroga, the representatlve of the petltioners in the wlthln
proceeding, by enclosing a true copy thereof Ln a securely sealed postpald
lrrapper addressed as follows:

MichaeL Anarosa
136 Waverly Place
New York, Mf 10014

and by deposl-tLng same enclosed Ln a postpaid properly addressed wrapper ln a
post offLce under the exclusl.ve care and custody of the UnLted Statee Postal
Service within the State of New York.

That deponent further says that the sald addressee Ls the representatLve
of the petltloner hereLn and that the address set forth on sald ltraPper is the
last known address of the representative of the petltioner.

Sworn to before me this
6th day of March, 1985.

pursuant to Tax Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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March 6, 1985

Rot iso  Serv ice ,  Inc .  d /b /a  G. I .  Joe
and Hiram & MaryAnn Isola
37 Carmine St.
New York, NY 10014

Gentl-emen:

Please take notice of the Decislon of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse declsion by the State Tax Comrisslon may be lnstituted only under
Article 78 of the CiviL Practlce Law and Rulesr and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date of this not lce.

InqulrLes concerntng the computatLon of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and tr'lnance
Law Bureau - Lttigation Unlt
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet l . t ionerrs Representat ive
Michael Anarosa
136 Waverl-y Place
New York, NY 10014
Taxing Bureauts Representative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ROTISO SERVICES, INC.
D I B / A  G . T ,  J O E

for Revision of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March L,
through February 28, 1982.

Refund
28 and 29

r979

In the ldatter of the Petltlon

o f

MARY AtrIN ISOLA

for Revlsion of a Determi.nation or for
of SaLes and Use Taxes under Artl-c1es
of the Tax Law for the Perlod March l,
through February 28, 1982.

DECISION

Refund
28 an.d 29

1979

In the l"latter of the Petltlon

of

ITIRAM ISOLA

for Revislon of a Determlnation or for
of Sales and Use Taxes under Articl-es
of the Tax Law for the Period March I,
through February 28, 1982.

Refund
28 and 29

L979

Pett t ioners, Rot lso Services, Inc. d/b/a G.I .  Joe, Mary Ann Isola and

Iliram Isola, 37 Carnlne Street, New York, New York 10014, fil-ed a petltion for

revislon of a determlnatlon or for refund of sales and use taxes under Art{cles

28 and 29 of the Tax Law for the period llarch 1, L979 through February 28, L982

(F lLe  No.  38579) .
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A combtned snall clalms hearlng was hel"d before Rlchard L. Wickhan,

Hearing Offlcer, at the offices of the State Tax Comlsslonr ftio World Trade

Center,  New York, New York, on October 30, 1984 at l :15 P.M. Pet l t loners

appeared by Mlchael Amarosa, Esq. The Audlt Dtvislon appeared by John P.

Dugan, Esq. (Wtl l ian Fox, Esq,,  of  counsel) .

ISSUE

trltrether the additional tax due assessed agalnst petlttonera ltas properly

and correct ly deternined.

FINDINGS OF FACT

1. 0n June 20, 1982, the Audit DLvlslon Lssued notices of determlnatl.on

and demand for payment of sales and use taxes due to t 'G.I .  Joe d/bla Rot iso

Service, Inc. ' r  (s ic),  Mary Ann Isola and Hlran Isol-a. Each not lce assessed

addit ional tax due of $25r878.48 plus penalty and interest in accordance wlth

the folLowlng scheduLe:

Period Ended Tax Due Penalty Interest

s /3 r / 79  $ l , 853 .52  $721 .07
8 /3 r /79  1 ,  194 .08  42A .38

r l / 3o /79  1 ,951 .76  628 .72
2128 /80  2 ,088 .40  610 .94
5 /3 t l 8o  2 ,046 .16  536 .69
8 /31180  2 ,220 .40  500 .28

l1 l 30 /80  2 ,374 . t 6  453 .88
2/28/81 2,4OO.0O $456.00 397.92
s l3 l lS r  2 ,400 .00  384 .00  325 .32
8 /3 r l 8 l  2 ,400 .00  312 .00  259 .68

1t /30/8r  2 ,475.00 247.50 r8r .42
2 /28 /82  2 ,475 .00  173 .25  96 .67

2. The assessment against the corporate petltioner was based on a sales

tax audl-t. Although requested, the corporatlonrs books and records rrere not

produced for audlt. Lacking the recordsp the audltor revLewed the lnforuatl.on

avalLable to hln. An examination of the New York Clty corporatLon tax returna

of Rotiso Servlces, Inc. f i led for the years 1977 and 1978 revealed that the



-3-

buslness was a one man operatlon selling prepared foodsr e.g. hot dogs' with an

address of 370 West 1l th Street.  Based on the auditorrs experlence of audlt lng

simLlar businesses operating in nld-town and lower Manhattan, it waa eetlnated

that corporate sales subject to sales tax l rere $120'000.00 per year.  The

proJectlon of the audlt ftnding over the audit perlod, after an al-lowance for

the taxabl-e sales reported, resul-ted ln a determination of addltlonal tax due

in the amount of $25,878.48.

3. Pet i t ioners malntain that the auditorrs est lnate of salee 1s excesslve'

but are unabLe to produce books and records, same having allegedly been destroyed

by petitionersf l-andlord after evlctlng petltLoners froh the buslness premises

or by the accounting firm ln possesslon of corporate books. At the heariog,

petitioners introduced their flle copy of the U.S. Corporation Income Ta:r

Return for the fiscal year November 1, 1979 through October 31' 1980, whlch

ehows that corporate sales for the f lscaL year nere $18r497.00. Pet l t ioners

also introduced photocoples of checks, preeumably lrritten ln payment of the

sales tax reported on returns filed for the quarterly perlods ended February 28e

L976; l {ay 31, 19763 August 31, L976 and November 30r L976, which lndlcate eales

for the yearly period December, 1975 through Novenber,  L976 of $2L,2g0.75.L

4. Petl-tioners further malntaln that Rotiso Serrrlces, Inc. ceased operatlons

sometine in March, f980. It is noted that the assesaments lgsued to petltloners

reflect the fll ing of sales and use tax returns for quarterl-y perlods through

The checks of
the 8 percent
$ 2 t , 2 9 0 . 7 5 .

Rot iso Services, Inc. total-  $1r703.26 which when dlvlded by
coubined State and local rate results ln taxable sales of
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November 30r 1980. In factr taxabLe sales reported for the tlme pertod after

M a r c h ,  1 9 8 0  w e r e  $ 6 , 9 9 1 . 0 0 . 2

CONCLUSIONS OF I,AT{

A. That petltloner faiLed to malntaln books and records as requlred under

sectlon 1135 of the Tax Law. Without books and records, the Audlt Dlvlslon was

unable to verify the taxable sales reported or to deternlne such sales accurately.

It was, therefore, proper and correct for the Audit Dlvlsion to determlne the

taxable sales of Rotleo ServLces, Inc. d/bla G.I. Joe fron avail,able lnfornation

a s p r o v i d e d i n s e c t i o n 1 1 3 8 ( a ) o f t h e T a x L a w . ( S e e M a t t e r o f @

State Tax Conndssi.on, 64 A.D.2d 44.)

B. That once establLshed that the Audit Dlvlsion selected a method of

calculation reasonably deslgned to reflect the tax due, lt was incumbent upon

petltloners to show by cLear and convlncing evldence that the method of audit

or amount of tax assessed was erroneous. It cannot be sald from the testlmony

or evidence presented at the hearlng that petltLoners have sustained thel.r

burden. (& Matter of Carnlne Rest.  v.  State Tax Conmlsslon, 99 A.D.2d 581.)

C. That the pet i t ions of Rot lso ServLces, Inc. d/bla G.I .  Joe, l tary Ann

Isol-a and Hlran Isola are denled and the notices of deternlnatlon and denand

The audltor estimated quarterly taxable sales of $301000.00 and tax due of
$21400.00 based on a comblned 8 percent State and loca1 rate. Thereforet
the estimated tax due for the three quarterly perlods wlthin the tl.me span
of Aprl l ,  1980 through November, 1980 would be $7,200.00. Only $6,640.72
tax due was assessed. Subtractton of the $61640.72 from the $7r200.00
results ln a tax reported of $559.28. The divislon thereof by the appllcabJ.e
8 percent rate lndicates taxable sales of $6199f,00 were reported.
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for paynent of sales and use taxes due, numbered S820620030M, S820620031M and

S820620032M, respect ively '  are sustained.

DATED: Albany, New York STATE TN( COMMISSION

MAR 0 6 1985
PRESIDENT


