
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltion
o f

RLstan Corp.
d,lb/a La Chansonnette

for Redetermlnation of a Deficlency or Revlsion
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 6' 29 of the Tax Law for the
P e r i o d  9 l I l 7 8  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Connnisslon, that he/she is over 18 years
of age, and that on the l.5th day of April, 1986, he/she served the lrithLn
not ice of Decislon by cert l f led mal1 upon Ristan Corp. ,  dlbla La Chansonnette
the petltioner ln the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpaLd \il 'rapper addressed as follows:

Ristan Corp.
dlbla La Chansonnette

. c/o Stanley Brill iant
249 East 48th Street
New York, NY 10017

and by deposltlng same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet l t loner.

Sworn to before me thls
l5 th  day  o f  Apr l l ,  1986.

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee ls the petitloner
forth on said wrapper ls the last knorrn addrees



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

AprL l  15 ,  1986

Ristan Corp.
dlbla La Chansonnette
c/o Stanley Brlll lant
249 East 48th Srreer
New York, NY 10017

Gentlemen:

Please take notlee of the Decl.sion of the State Tax Comnleslon eacloeed
herewith.

You have now exhausted your rlght of revLew at the adninlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Commlsslon nay be l"nstltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be cornmenced ln the
Supreme Court of the State of New York, Albany County, withl"n 4 uonths fron the
date of thls not lce.

Inquiries concernlng the computatl.on of tax due or refund allowed Ln accordaace
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Llttgatlon Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2O7O

Very truly yours'

cc: TaxLng Bureaufs Representat ive

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petltl"on

o f

RISTAN CORPORATION
D/B/A LA CTIANSONNETTE

for Revlsl"on of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod September 1, L978
through August 31, L982.

I. Whether the Audlt Divisl"on properly deternl"ned

sales and use taxes due.

II. Whether the Audit DlvLslon properLy determlned

use taxes due as a result of overcollectlon of tax from

Pet,itioner, Rlstan Corporatl"on d/b/a La Chansonnette, c/o Stanley Brl"lltant'

249 East 48th Street,  New York, New York 10017, f l led a pet l t lon for revislon

of a determinatlon or for refund of sales and use taxes under Articles 28 and

29 of the Tax Law for the perLod Septenber 1, 1978 through Auguet 31, L982

( F t l e  N o .  5 0 4 9 8 ) .

A hearlng was held before Dorl .s E. Stelnhardt,  Hearlng Off lcerr at  the

offices of the State Tax Comlsgl"on, Two l,lorld Trade Center, New York, New

York, on November 18, 1985 at 1:15 P.M., wlth al l  brLefs to be subnlt ted by

January 20, 1986. Petl,t,l.oner appeared by Stanley Brlll iant, Presldent. The

Audlt  Dlvis lon appeared by John P. Dugan, Esq. (Mtchael J.  Glannon, Esq.,  of

counsel) .

ISSUES

DECISION

petitionerl e addl"tl"oaal

pet l t lonerre eales and

customers.
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FINDINGS OF FACT

1. On October 1, L982, pursuant to a f le ld audlt  perforned by the Audlt

Dlvls lon, pet l t ioner,  Rlstan Corporat, ion dlb/a La Chansonnette'  executed a

Consent to Fixlng of Tax Not Previously Determlned and Assessed for sales and

use tax due in the amount of $11,818.08 plus l .nterest ot  $2,666.7I fot  a total-

due of $14,484.79 for the perlod September 1, 1978 through August 31, L982. 0n

November 9, 1981, pet i t ioner had executed a consent extendLng the perlod of

llnitation for assessment of saLes and uae taxes due for the perlod Septenber 1,

1978 through August 31, 1981 to December 20, L982. Pet igloner pald the tax and

interest ln ful1 by check dated October 5, L982.

Z. On Aprt l  18, 1983, pet i t toner f lLed an Appl lcat lon for Credit  or

Refund of State and Local Sales or Use Tax elalming a refund of $13'136.61 for

the period Septenber 1, 1978 through August 31, 1982. On Januarl  10, 1984 the

Audlt  Dlvls lon denled petLt lonerrs refund claln ln ful l .

3. Petitioner operated a bar and restaurant in l,lanhattan untll Jul-y' L982

when pet i t l ,oner sold the business. On audlt ,  pet i t loner agreed to the use of a

test per lod audlt  of  l ts books and records. The audltor accepted Pet l t lonerrg

food sales as reported. Petitlonerrs wlne and llquor narkup per l"te books ltas

278 pereent for the audit period. The auditor performed a markup test on wlne'

beer and llquor sales for the month of March, 1981. The audltor compared all

of petitionerts purchases of those items for the month to sales prlces during

the perlod to arrlve at a markup of 388 percent. This markup was applled to

beer, wlne and llquor purchases for the entlre audlt perlod resuLting ln

to<abl-e beer, wl"ne and liquor sales of $536,424.00. Thls ftgure was added to

pet i t lonerts food sales a9 reported to arr ive at total  audited taxable salee of

$1 ,318,970.00 .  Pet i t l "oner  had repor ted  taxab l -e  sa les  o f  $1  ,L77 ,533.00 ,  thus ,
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additlonaL taxable sales per audLt amount,ed to $141,437.0O. Applytng the

appropriate sales tax rate to the addltlonal taxabl-e sales resulted ln addltlonaL

sa les  tax  due o f  $11 ,39L,04 .

4. Petitloner deternlned lts quarterly sales tax by deducting exempt

sales from gross sales and nultLplying the result by the appllcable sales tax

rate. In uslng such a methodr petitioner may not have been remittlng all the

sales tax actual ly coLl-ected. The auditor,  thereforer analyzed pet l t ionerfs

gue{rt checks for the week of March 2 through March 8, 1981 and found an over-

collectlon percentage of .3439 percent. This percentage ltas applled to total

tax collected durlng the audlt perlod resultlng in tax due fron overcollectlong

o f  $ 3 6 5 . 1 6 .

5. The audltor also determined that $750.00 worth of Llquor wae wlthdraltn

for the personal use of pet l tLonerrs off lcers. Thl.s resulted in use tax of

$61.88 whtch is not contested by pet l t toner.

6. Petitloner mal"ntatns that the markups conput,ed by the audltor ltere

erroneous, but an analysis of wine and llquor purchases for March, 1981 performed

by petltlonerts presLdent and subnltted into evldence resulted ln a narkup of

440 perientr which was higher than the audited markup. Petitioner a\so eubnitted

guest checks into evidence. The checks lrere undated and lt was lmposslble to

determlne when the sales were made. Moreover, some of the guest checke dld not

have the iten sol-d listed on the check. The auditor, ln conductlng hls audlt'

utll ized a prlce llst supplted by pet,ltloner or lts accountanc and calculated

the price per drlnk by allowing two ouncea of l-lquor per drLnk and applylng a 15

percent allowance for spillage.
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7. Petitloner also maintains that lt had nany exempt sales to Unlted

NacLons dLplonats. The audltor polnted out,  however,  that al l  of  pet i t l "onerrs

exempt sales were accepted as reported.

CONCLUSIONS OF LAI^T

A.  That  sec t lon  1 f38(a) (1 )  o f  che  Tax  Law prov ides ,  in  pa t t ,  tha t  r ' fLJ f  a

return requtred by this article is not flled, or if a return when flled ls

lncorrect or insufficient, the amount of t,ax due shall be deternined by the tax

conrmission from such lnformatlon as may be avallable.tt Petltioner consented to

the use of a test perlod audlt to determine its sales tax llab{llty and now

challenges the accuracy of that test. The burden of proving that the teet was

not accurate ls on pet l t ioner.  See LLcata v.  Chu, 64 N.Y.zd, 873. Undated

guest checks are Lnsufflclent to prove the lnaccuracy of the audit, especially

ln vlew of the facts that the audLt was performed utiltz|ng lnfornation provlded

by petltioner and that petitlonerts own markup analysls reveal-ed a hlgher

markup than that determined on audlt. Likewlse, petltioner fall-ed to prove

that the overcol lect lon test was erroneous.

B. That the petition of Ristan Corporatlon dlb/a La Chansonnette ig

denied and the denlal of refund issued January 10, 1984 is sustal"ned.

DATED: Albany, New York STATE TN( COMMISSION

APR 1 51986
PRESIDENT

COMMISSION

COMMISSI


