
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Rich Producte Corp. AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflctency or RevLslon
of a Deternlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  5 l3L /78  -  11 /30 /80 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she l.s an enployee of the state Tax Comnlgglon, that, he/she l"s over 18 years
of age, and that on the 12th day of June, 1986, he/she served the wlthtn notlce
of Decl"slon by certlfled mall upon Rlch Producte Corp. the petitloner ia the
wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpal.d lrrapper addressed as follows:

Rlch Products Corp.
1150 Niagara St.
BuffaLo, NY L42L3

and by deposlting sErme enclosed ln a postpald properly addressed ltrapper 1ln a
post offlce under the excLuelve care and custody of the Unlted States Pogtal
Servlce wlthl"n the State of New York.

says that the sald addressee ls the petltloDed
set forth on sald wrapper ls the l-aet known addreas

That deponent further
hereln and that the address
of the pet i t loner.

Sworn to before ne thLs
L2th day of June, 1986.



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Rich Products Corp. ATFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revlslon
of a Deternlnation or Refund of Saleg & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
for  the  Per lod  5 l3 I /78  -  LL l30 l80 .

State of New York :
4 9 .  :

County of AJ.bany :

Davld Parchuck/Janet M. Snayr belog duly sworn, depoees and aays that
he/she ls an enployee of the State Tax Comtsston, that he/she ie over lE yearg
of age' and that on the 12th day of June, L986, he served the wlthln notXce of
Declsion by certlfled nal"L upon Paul- Comeau, the representattve of the
petltloner ln the wlthtn proceedLng, bI encLostng a true copy thereof tn a
securely sealed postpald rrrapper addressed as follows:

Paul Comeau
Hodgson, Rugg, Andrewr Woods & Goodyear
1 8 0 0 O n e M & T P L a z a
Buffalo, NY 14203

and by deposltlng salne enclosed ln a postpald properly addreesed wrapper ln a
post office under the excluelve care and custody of the Unlted States Poqtal
Servtce wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petltloner hereln and that the address set forth oo said ltrapper Lg the
last known address of the represeocative of the petltLoner.

Sworn to before ne thls
L2th day of June, L986.

ter oathsAuthorLzed to
sect lon 174



S T A T E  O F  N E I I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 12,  1986

Rlch Products Corp.
1150 Niagara St .
Buffal-o, NY L42L3

Geatlenen:

Please take notLce of the DecLslon of the State Tax Comlssl"on enclosed
herewlth.

You have now exhausted your rlght of revlew at the adulnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng ln court to rev!.ew an
adverse declsion by the State Tax Comisslon nay be lnstttuted onLy undef
Arttcle 78 of the CLviL Practlce Law and Rulesr aod must be conmenced l.oithe
Supreme Court of the State of New Yorkr Albany Countyr wlthln 4 nonthe f$on the
date of thls not lce.

Inquiries concerning the computatLon of
wlth this declsion uay be addresged to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uation Bureau
Assessment Revl"ew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TA)( COMMISSION

TaxLng Bureaurs Representatlve

Petltl.oner I s Representative:
Paul Coneau
Hodgson, Russ, Andrewr Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buffalo '  NY 14203

tax due or refund allowed tn accordance



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

RICH PRODUCTS CORP.

for Revisl.on of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Perlods Ended May 31'
1978 through Noveuber 30, 1980.

PetLt loner,  Rich Products Corp.,  1150 Nlagara Street,

L42L3' filed a petitlon for revlslon of a determlnation or

and use taxes under Artlcles 28 and 29 of the Tax Law for

May 31 , L978 through November 30, 1980 (Ffle No. 46002).

? o .

DECISION

Buffalo, New York

for refund of eal-ee

the perlods en{ed

A hearlng was hel-d before James J. MorrLs, Jr. ,  Hearl .ng OffLcer '  at

off lces of the State Tax ConmlssLon, State Off lce Bul ldLng' 65 Court  Street,

Buffalo,  New York, on June 18, 1985 at 9:15 A.M., with al l  br lefs recelv$d by

October 11, 1985. Pet l t ioner appeared by l lodgson, Russ, Andrewe, I{oods &

Goodyear,  Esqs. (Victor T. Fuzak, EBg.r PauI- R. Comeau, Esq. and I ' lark S. Kleln,

Esq. r of counsel). The Audit Divlslon appeared by John P. Dugan, Eeq. (Deborah

Dwyer ,  Esq. ,  o f  counee l ) .

ISSUE

J .

t ion services,

1 1 0 5 ( c )  ( 1 )  o f

the recelpts of which are subJect

the Tax Law,

petltioner, Rl.ch Producte

of Sales and Uee Taxeg

Whether certain reports purchased by petltloner constltute taxable fnforna-

to the tax lmposed by spctlon

FINDINGS OF FACT

1. On June 1, 1983, the Audit  DLvislon lssued to

Corp., a Notlce of Determlnatlon and Demand for Payment
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Due for the perLods ended May 31, L978 through November 30' 1980 lncluel.vp,

assert lng addit lonal tax due in the amount of $20,27L.16 excluslve of intereet.

Consents extendlng the perlod of llnltatlon for assessment concernlng the above

periods lrere properly conpleted and flLed.

2. Petttioner ls a manufacturer of frozen dalry and deseert productp.

3. An audlt was perforned upon petttionerts books aod records, whlcft

records were consldered to be complete. Certaio portl,oos of the audlt wepe

agreed to by petLtloner on or about Septenber 24, 1981 and are not at lssbe

heretn. The dieagreed porELon of the audit concerna the purchases of certalo

reports by petltloner from Selllng Areas MarketLng, Inc. (ilSAl{Irr).

4.  The pet l t loner,  on audlt ,  authorl .zed the use of a test per lod.

However, the notlce of determination at lseue herein ls based upon Petittoaerre

totaL actual purchases for the audit perlod fron SA!1I coneldered as taxable aod

le noc based upon a proJect lon of or est lmate from the selected test per lod.

5. The recelpts subJected to tax on audlt represented approxlnatelyi 180

invoices fron SAI1I to petl"tloner for the followlng reports and servlces:

(a) ftozer dlnner bread and rolls;

(b) coffee cre€rmers;

(c) f rozen slreet rol ls;

(d) f rozen sweet goods;

(e) frozen and refrlgeraced puddlngs;

(f)  puddlngs;

(g) frozen foods;

(h) 15 category overview;

(t)  muff in nlx;
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(j) scan servlce (apparentl-y wlth respect to severaL of the

previousLy enumerated categorles) ;

(k) f rozen top 2oo;

(1) frozen and refrLgerated CST (categorlr  s lze and trend).

6. Although some of the servLces and reports enumerated ln Fladl"ng of

Fact tt5tt lnvolved oral presentations, ln all lnstaDces lrrltten reports wetre

provlded in conJunctlon wlth each of the services thereln llsted.

7. SAI'II ls lnvolved Ln the buslness of providLng lnfornatlon coucerblng

narketlng and salee actlvltl"es to customera.

8. Every four weeks, SADII recelves lnfornatlon concernl.ng warehouaei

product shipnents fron approxLnately 774 Lnd,ependent and chaln grocery prpduct

warehouses ln 54 SAI'1I marketlng areas. The lnfornaclon concerne product

shLpments from the warehouses to retall stores of approxlnately 230'000 lEene.

Approxlnately 610001000 pleces of lnformation are received each four weeki,

usually computer coded oo tapes or dlsks.

9.' The lnformatl"on l"e checked for codlng errors and anonalles, such as

heavy sales of barbecue charcoal ln northern states ln the niddle of the

wlnter,  are cross-checked and verl f led.

10. The warehouses do not necessarl.ly encompass 100 percent of the ciarehoueee

l-n a partlcular marketl.ng area, so the recelved lofornation may be ttproJeEtedtt

to reflect the narketlng area. Lfkewlse, the 54 narketlng areas do not refLect

the total of the Unlted States and proJectlons nay be made to reflect totb

United States product movement.

11. The recelved and verlfled lnfornation forms che data base from Chlch

SAI"II draws the information supplled to lts customera.
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L2. SAMIts customers are grocery manufacturers. None of SAllIrs

provide the lnformatlon used to bulld SAMITs data base.

13. SAI1I reports bear the folLowin'g ootatlons:

customers

rrThis report ls confl"dentlal and ls not available to the publlc. It
has been distrlbuted on a restrlcted basls pursuant to contract by
Selllng Areas-Marketlng, Inc. for the sole and confldentlal use of
the llnlted number of pereooe desl.gnated ln such contract. Alt-
persons nlth acceas to thls report, whether authorLzed ot unauthorlzed
are subJect to liablllty for any unauthorlzed use' reproductlon
publlcatlon or divulgence of this report or any portlon thereof.rr

Sald reports also appear to bear a copyrlght.

L4. A SAMI customer representatlve deallng wlth one cut tomer le not

permltted to act as a SAI'1I repreeentatlve wlth respect to any other nanufEcturer

in marketpLace competltlon wlth that representatlvers cuatomer.

15. SAI"1I customer representatives are not pernl"tted to show reports

prepared for one customer to any other customer or to other SAIII cuetomer

representatives, nor are they eveo permitted to dlscuss what lnfornatlon B

partlcular customer has requested.

16. SAMIts customers expect that SAl"lI Ls not going to dlsclose to thp

customerrs competltors that Lnfornation that the customer hae requeeted because'

ln dolng so, che customerfs partlcular marketLng strategy could be deterqLned

and lts compet,etiveness in the narketplace danaged. SA!1I representatLves

Llkewlse testifled that it could not retaln its cuatomers lf lt falled to

provide for such confidentialtty.

L7. SAIiI produced non-cuatomlzed "off-the-she1f" reports. Any manuf[cturer

may purchase these reports and the e€rme report ls sold to each such custoper.

18. The t ' f rozen top 200f ' report  and the tr f rozen and refr l"gerated CST"

report  are examples of of f- the-sheLf reports.
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19. PeCltloner conceded at hearlng that reeelpte from

reports are subJect, to the sales tax.

the off-the-she1f

20. Other reports sold by SAI"II and at lssue, hereln

the cl lentrs def lned universe and a customer prof l le.

are prepared based upon

2L. A customer nust flrst declde what product lnformatlon lt deslres.

Thus lt nay determlne, ln deflning "frozen sweet" goods, whether

eclalrs/crean puffer or shortcakes are to be etther l"ncLuded or

deternlnLng the lnforuatlon tt seek8.

22. SA!1I customers may also choose,

varlables:

segments, tnenty-week segments, year-to-date to

other ttme segments may be compared.

or not p1iee,

excluded l.n

iater 41l"ar among the followlng

(a) Geography - InfornatLon may be recelved concerntng any one dr

comblnatlon of SAI"1I narkets and SA!1I may also customlze a market arEa

(1.e. sales reglon) for a customer.

(b) !{qasqleqent - Markeclng lnformat,lon can be conveyed ln terng of

(1.e.,  converslons equa(lngdollar volumes, cases or unlt equlvaLencies

unlts of f rozen and powdered products).

(c) Tirne Perlods - Yearly segments (fiscaL and annual), four-week

past year-to-date aqd

of varf;oue(d) Calcul-atlons - l'larketlng lnformation on the movement

product,s may be compared.

23. Though a SAI'1I representatlve works wlth a customer to explaln tqe

variabLes concernlng the lnforrnatLon a customer may request' lt is the cqstomer

which determtnes the lnfornatlon to be recelved, apparentLy llnlted only by the

llnltatl"ons of che LnformatLon stored by SAI'1I and the number of varlabl-ed which

nay be progranmed.
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24. SAMI does not provide the ralr materlal (the data base) to lts ct+etomers.

25. Due to the variables lnvolved, determinations as to unlverse (whlch

products does a cuatomer want lnformatlon on and conslder equivalent or gompetlng) '

market atea, measurement (conparlson per dollar volume' case' etc.)' tlne

frame(s), etc. whlch make up a cuatomerrs "proflle", lt ls unllkel-y that a SAIII

report prepared for one customer wll-L be the same aa a report furnlshed $nother

customer.

26 .

27 .

SAMI is currently workLng with approxlnately 12r000 cLlent prof{lee.

Manufacturers of products slnl.lar to those produced by petltlonQr uay

have requested infornatlon similar to that requested by petltioner; howeVer'

s l .nce such requests wouLd vary ( i .e. ,  dl . f ferent prof l le due to di f ferent unl teree,

measurement, geographlcal area, etc.), the reports furnlshed would be dl$ferent.

28. As part  of  the audlt  process, on Septeuber 10'  1981' Pet l t loner

applled for an advisory oplnion concerning the taxability of the servlced and

reports it purchased fron SAMI. The advisory oplnLon lssued on March l6q 1983

(prlor to lssuance of the notlce of determlnatlon and denand) deternlned that

the services and reports purchased by petltioner from SAIII were taxable lnforna-

tion servlces. Sald advlsory opinlon apparently concluded that the SA!1I

servlces !ilere an infornation service and that, although the servlce appe{red to

meet the fLrst half of the exclusion provlded ln section 1105 fron the l$posltlon

of tax, i.e.; personal and lndlvldual ln nature, it was not ehown that the

lnformatLon is not or m€ry not be lncorporated lnto reports furnished to Qthers

thereby satisfying the second part of the excluslon.

CONCLUSIONS OF I,AI.I

A. That sect lon 1105(c) (1) of  the Tax Law lmposee a sales tax on:

t t(c) The recelpts fron every sale, except for resale, of  the
followlng servLces:
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(1) The furnLshing of information by printed, mlmeographed or
nul-tigraphed matter or by dupllcatlng written or printed matter ln
any other - anner, lncluding the servlces of collectlngr complllng oq
analyzing lnfornatlon of any klnd or nature and furnlshlng reporte
thereof to other persons, Lulq exclud the furnls of infornat
which ls sonal or lndiv nature ich Le not or
not tantlally incorporated in reporte to other
and excluding the se rt is ing or other agentar or
persons actlng tn a representative capacityr and lnfornatl.on servlcQe
used by nelrspapers, radlo broadcasters and teLevislon broadcasters 1n
the coLlectl.on and dlssemlnatlon of nelrs." (Euphasis supplled.) l

B. That an lnfornatlon servlce ls deflned by 20 NYCRR 527.3(a) (2) as

"[t]he collecting, compil-ing or anal-y2lng [of] lnformation of any kind o+ nature

and the furnishlng [of ]  reports thereof to other persons.. ." .

C. That the regulat lon (20 NYCRR S527.3tal t3l)  further provldes thdt,

tt[a]mong the servlces whlch are lnformatlon servtces are credLt reportsr tax or

stock narket advlsory and analysls reports and product and marketlng surf€1lo.rt

D. That slnce SA!1I coll-ects, compl.les and analyzes data, lt engagef ln

the furnishlng of lnformatlon and lts reports constltute an infornation fervlce

wlthln the meaning of respect ively,  sect lon Lt05(c)(1) of the Tax Law and 20

NYcRR s27 .3 (a ) (2 ) .

E. That sectton 171 of the Tax Law provides, in pertlnent Part:

frThe State ?ax Connlsslon shaLl-. ..

* * *

Twenty-fourth. Be requlred to render advisory opinlons with
respect to taxes adninlstered by the tax commlsslon wlthLn ninety
days of the recelpt of  a pet l t lon for such an opinlon.. . .  Such
advlsory opinion shall- be rendered to any person subJect, to e tax oF
J-iabllity under this chapter or cLaining exenptlon from such tax or
llabiltty. Such advisory opinlonsr whlch shal-l be publlshed and nape
availabLe to the publtc, shall not be blndlng upon the tax connlselon
except wlth respect to the pereon to whom such oplnLon le rendered
provl.ded, however, that a subsequent tax counlsslon nodifLcation of
such an advLsory oplnlon shal l  operate proepect ively only. . . r t .

F. That with respect to the appllcatlon of the advleory opLnl.on to thls

havedetermlnatlon, lt should be noted that were the advlsory oplnlon to
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advlsed petltloner that lt was not subject to tax, and petltlooer had rellied

thereon, and l"t was further determl"ned that the facts as preaented la thei

request for advl"sory optnlon lrere found to be the same at heerlng, Tax Law

sectlon L7I(24) appears to provLde that thls body wouLd be bound by such

advlce. However, the advlsory oplnlon advLsed the petltloner that lt wag

subJect to tax. PetltLoner has obvlously not relied upon such oplnion to lts

detriment and, llkewlee, thls body ls not bound by such advLce of taxabllf,ty,

otherwlse petitlonerts due process and hearlng rlghts would be 1ost. Llkfilse,

the statuters admonlshment that uodlflcatLons to advisory oplol"one have ofLy

prospectlve application ls deslgned to prevent retroact!"ve imposttion of faxee

upon a petltloner whlch had proceeded ln some nanner ln rellance upon thel

advlce glven to l"t ln an advisory oplnLon. Said advlsory oplnlon havlng been

sollclted after the perlod for whLch addltlonal taxes are asserted' any n0difl-

catlon to such opLnion, though prospective oo1y, has no retroactLve applldatloo

as there waa no advice thereln upon whl.ch petitloner has detrl.mentally re|led.

Likewise, a change therel.n w111 not accrue to petltloner any greater tax

Llabtllty than lt may already face. Thus, under the'Linlted facts and cl$cum-

stances descrlbed hereln and for the purpoges of the determl"natlons to be loade

ln thle proceedlngr the Conmlssion ls not bound by the conclusions of law ll"n

the advlsory opl"oion.

G. That the confldentlallty language embossed by SAIII on lts rePortq

(Ftnding of Faet rrl3il) ls ln protectlon of SAllIrs proprietary rlghte to the

infornatl.on lt has compiled. It prohlbits the customer who or whlch hag

purchased a report fron SAIII from sharing that

cuatomers of SAI'fi. It prohlbite the customer

into other reports wlthout SAMITs permlsslon.

report wlth other potentlal

from lncorporating the lnforbation

It does not, however, prohlbit
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others and ln fact

H. That the
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report ,s,  SAMI l tsel f ,  f rom eel l lng

lnherently contemplatee the same.

Ehat sane lnfornatlon to

confidentlal relatlooshlp developed bet\teen SAI'II and lte

customers, 1.e., no SAMI representatlves may work for conpetlng cuslomera, SAI|I

representatives nay not dLsclose reports for one customer to other SAMI rlePr€8etr-

tatlves and reports for one customer are never shown to other cuatomera (Flndlngs

of Fact "14", "15" and '116rr), are ltkewlse l"n protectlon of the proprtetaFy aod

conpetl"tlve lnteregt of the customer. Knowlng "nhatrr a person ls looklng at

could glve away narketlng strategy. However, ln thls regard lt ls the fagt of

the report and the paraneters of the report that are confidentlal. There are

no prohLbltLons or confl.dentl.aLlty with respect to the actual Lnformatlooi

contalned in sueh reports. SAMI nay sell the infornatlon on how ln any m4rketl.ng

area a partlcular product ls doing vls-a-vl"e other partlcular conpeting ptoducts

or on lts owrl to other customers. Thus, whlle there is a prohibLtlon agalost

dlscloslng what lnformatlon a cLient requested, there l"s no prohlbitlon a$alnet

dlscloslng the same informatlon to other customers.

I. That the statutory test for excluslon fron the tax oo l.nfornatl"ou

services ls not whether the fact of the report is not or may not be lncorporated

into reports furnl"shed other persons, not whether the report ltself Ls shown to

other persons, nor whether portions of the reporc are l-tfted and tncorporaged

l"nto reports \rhtch are or may be furnlehed others. The test for excluel"oq le

whether the Lnfornatlon contained in the reports ls or may be lncorporatedt lnto

furnLshed byi SAIII

producte wae l

reports furnlshed to others.

J. That clearly the infornation contalned ln any report

to one customer, 1.e., how much of any parclcular product or

shtpped from warehouses to grocery stores in any market r fot any perLod, l.h any
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volume, quanttty, etc.), my be tncorporated ln reporta

le ln fact lncorporaued ln reports to other manufactprers
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amount (be tt doLlar

furnished others and

of l lke products.

K. That ln accordance wlth Conclueion of Law rrFrr, lt ls lnportant tp note

that the mere fact that lnformatton ls provlded to a customer pursuant toi the

customer's request or that a report is customized to a cuatomerts spectfiCatlone

does not render the l"nfornatlon personal or lndlvldual. The report uay be

customlzed or lndlvlduaLized to a customerfs deslres but the lnfornatlon

provided in such report is not necessarily personal or l"ndlvldual. As prfvlouely

noted hereln, lt could be saLd that the reports requested by petltloner afe

lndlvLduall"zed aad are in fact personal to petitioner, both l-n the eenee 0f the

confldentLaL reLatlonshl-p as to the fact and parameters of the report (Codclusl.on

of Law'rH") and the statLstLcaL lnprobablllty of another cllent chooslng qhe

exact sa,me universe and proflle (Findlng of Fact tt25t)). However, the actqal

lnformation lmparted as to the uarket movemeot of any partlcular products ie no

more personal or lndlvldual to petltloner ae lt nay be to any other coupe(lng

uanufacturer. ?he statuBory excluslon does not requlre custonlzed, lodlvliduallzed

reports; it requlres the infornatlon to be of a unlquer p€raonal, lndlvldual

nature and, under the clrcumstances herein, it ls not (eee Matter of Tlrln Coagtg

Newspapers, Inc. v.  State Tax Conmisston, 101 A.D.zd 977, appeal dlsnl"esedi 64

N . Y . 2 d  8 7 4 )  .

t. That ln accordance wlth the conceeston and eclpulatton at hearlugi

(Flndtng of Faet I ' lgrf) ,  the pet l t lonerfs purchaees of the'r frozen Eop 200rr l

report and the I'frozen and refrLgerated CSTrf report are subJect to tax.

M. That the other services and reports purchased by petltLoner are

taxable infornatlon servlces which do not quallfy for the excluslon from thx
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requirlng that the lnfornation be personal and lndlvldual and ls

be substantialJ.y incorporated ln reports furnished to others.

N. That the petLtLon of Rich Products Corp. l"s denied and

Determlnatlon and Demand for Paynent of Sales and Use Taxes Due

fuI1, together with applicabLe Lnterest ae by law alLowed,

DATED: Albany, New York STATE TN( COMMISSION

JUN I 21986

not or 4ay not

the

1s

Notl.qe of

suegal,ned la


