
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
o f

Theresa Roncohe
dlb/a Ronconers Gri l l

for Redeternlnation of a Deficlency or RevLsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  Lz lL l78- l2 lZL l9L .

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle HageJ-und, belng duly sworn, depoees and eays tbat
he/she ls an enpl-oyee of the State Tax ConrmissLon, that he/she is over 18 years
of ager 4Dd that on the l l th day of March, 1986, he/ehe served the wlthln
not lce of Decision by cert i f led mai l  upon Theresa Roncone, d/b/a Ronconers
Grll1 the petLtl"oner ln the wlthln proceedlng, by encLosLng a true copy thereof
Ln a securely sealed postpaid wrapper addressed as follows:

Theresa Roncone
dlb/a Ronconers Grl lL
158 Lake V l .s ta  Cc . ,  Ap t .  /14
Rochester, NY L4607

and by deposlting same enclosed Ln a postpaid properLy addregeed wrapper ln a
post offlce under the excluslve care and custody of the United Statee Poetal-
Servlce wlthln the State of New York.

That deponent further says ghat the
herein and that the address set forth on
of the pet i t loner.

said addressee is the petittoner
sald wrapper ls the last known address

Sworn to before me thls
l l th  day  o f  March ,  1986.

lnlster oath6
Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Theresa Roncone
d lb /a  Roncone 's  Gr l l l

for Redeterminatl.on of a Deficiency or Revlslon
of a Determlnatton or Refund of Sales & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law
f o r  t h e  P e r l o d  L 2 l L l 7 8 - L 2 / 2 L / 8 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and saye that
he/she ls an euployee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the l l th day of March, 1986, he served the withl"n aotLce of
Decision by eert l . fLed nal l -  upon Oscar S. Block, the representat lve of the
pet i t ioner ln the wlthln proceedlng, by enclosing a true copy thereof ln a
securely sealed postpal"d rtrrapper addressed as follows:

Oscar  S .  B lock
c/o Arlelgh H. Ransom, Jr.
16 N. Goodman St, .
Rochester,  NY 14607

and by deposltlng snme enclosed Ln a postpaLd properly addressed wrapper ln a
post offl-ce under the exclusl-ve care and custody of the Unlted Stateg Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee Ls the representatl.ve
of the petltloner hereLn and that ehe address set forth on said ltrapper ls the
last known address of the representative of the petitloner.

Sworn to before me this
l l th  day  o f  March ,  1986.

nLster oat
pursuant to x Law sectLon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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March 11 ,  1986

Theresa Roncone
dlb/a Roncone's GrII I
158 Lake Vlsta Ct.  ,  Apt.  / i f4
Rochester, NY 14607

Dear Ms. Roncone:

PLease take notlce of the DeclsLon of the State Tax Conmissl"on encloeed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsion by the State Tax Cornmlssion may be instltuted onJ-y under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be co'r'meoced Ln the
Supreme Court of the State of New York, Albany County, wl.thl"n 4 months from the
date  o f  th ls  no t lce .

Inqulrles concerntng the computation of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Lltlgatlon Untt
Buildtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs RepresentatLve

Petl t loner '  s Representat ive :
Oscar S. Block
c/o ArLeigh H. Ransom, Jr.
16 N. Goodnan St.
Rochester,  NY 14607



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Mat,ter of the Petitlon

o f
i

THERESA RONCONE DECISION
DIBIA RONCONEIS GRILL !

for Revislon of a Deternlnation or for Refund .
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Perlods Ended February 28, z
1979 th rough December  21 ,  1981.

2

Petl" t loner,  Theresa Roncone dlb/a Ronconets Grl l l ,  158 Lake Vleta Court '

Apartment /14, Rocheater, New York L4607, flled a petltion for revislon of a

deterntuat,ion or for refund of sales and use taxes under Arttcles 28 and 29 oL

the Tax Law for the perLods ended February 28, 1979 through Decenbet 2L, 1981

( F l l - e  N o .  4 7 6 4 0 ) .

A hearlng was held before Arthur Bray, Hearlng Offlcerr at the offl.cee of

the State Tax Comlsslon, 259 Monroe Avenue, Rochester,  New York, on September 11,

1985 at 10:45 A.M., wlth al l  documents to be submltted by October 2, 1985.

Pet i t loner appeared by Oscar S. Block, P.A. The Audlt  Divis lon appeared by

John P. Dugan, Esq. (Janes Del la Porta, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Dl,visl-on properly estl"mated petitionerf s sales tax

l labi l i ty.

II. Whether there is reasonable cause for the cancellatlon of penaltles.

FINDINGS OF FACT

1. On December 11, 1981, pet i t lonerts representat lve nai led to the Department of

Taxation and Fl-nance a Notlce of Sale, Transfer or Asslgnment ln Bulk, advlslag that

Theresa Roncone planned to sell a restaurant known as Ronconers Grl"l,l on Decembex 2L' 1981.
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2. On January 15, L982, the Audlt  Divis lon nal led to pet i t ioner a bulk

sale questionnalre which requested flnanclal data concernlng the restaurantrs

operatLon. The bulk sale questionnaire was not recelved by petltioner and,

consequently, was not returned by her to the Audlt Dlvision.

3. On llarch I0, L982, the Audlt Dlvislon lssued a Notl"ce of Determlnation

and Denand for Paynent of Sales and Use Taxes Due to petl.tloner for the perlods

ended February 28, 1979 through December 2L, l98l assessl.ng tax ln the amount,

of $9,397.23, plus penalty ln the amount of $1,709.33 and lnterest Ln the

amount  o f  $1 ,73 I .25 ,  fo r  a  to ta l  amount  due o f  $12,837.81 .  The Not ice  exp la lned

that reported taxable sales were lncreased by twenty-five percent based upon a

review of the returns flled and the fal-1ure to submit the lnformatloo requested.

Since no return was f l led for the last nonth of the restaurantfs operatLon, the

Audit  Divls ion est imated that pet i t ioner had taxable sales of $12,500.00 for

said month result ing ln tax due of $875.00. The Audlt  Divis lon dld not assess

a penalty for this month.

4. On June 1, L982, the Audit Dlvision nailed a bulk sale questionnaire

to petl-tionerts representatl-ve which was sinllar to the questionnaire that was

nai led on January 15, 1982. A cover let ter at tached to the quest lonnalre

stated, ln part, that conslderatl.on would be glven to an adjustnent of the

assessment lf the new questionnalre was completed and returned. The Audit

Divis lon also requested an opportunity to revlew pet l t lonerrs books and records.

5. On June 18, L982, pet i t lonerrs representat ive returned a completed

bulk sale questionnal"re to the Audit DivlsLon. The books and records ltere not

supplled. The informatLon furnished on the bulk sale questlonnaire lndl-cated

that the amount assessed bv the Audlt Divislon lras reasonable.
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6. Ronconers Gri l l  was a fanl ly-style restaurant and bar.  Pr lor to hle

death tn 1981, the restaurant was owned by pet i t lonerts husband, Joseph Roncone.

Upon her husbandrs death, pet l t loner lnherl ted the bustness.

7. Because of deterloratlng health and an lnablllty to walk, petltloner

was unable to operate the business. Petltloner dld not enter the restaurant

fron the tlme of her husbandrs death untll after its sale. ALthough petitl-oner

pald purchase lnvoices, a1l orderlng was made by employees of the restaurant.

Further, the restaurantrs sales records were compiled by enployees of the

restaurant and gl"ven to petf.tioner.

8. Petit,ionerf s sales tax returns r^rere prepared by petltionerf s accountants

on the basls of sunnnary lnformatlon supplled to then by petlcLoner. No evl"dence

was presented at the hearlng that petl"tioner maintained any orlginal- sales

documentatl,on such as cash register tapes or guest checks.

9. On Novembex 24, 1982, petltioner filed a New York State and Local

Sales and Use Tax Return for the perl"od December l, 1981 through Decenber 2I,

1981. On thls return, pett t ioner reported taxable sales and servlces of

$12,363.00  and 'sa les  and use taxes  due o f  $865.41 .

10. No evldence nas offered at the hearing as to the basls for determlntng

that pet l - t ionerfs sales were underreported by twenty-f lve Percent.

11. At the hearlngr pet i t lonerts representat ive argued that the lncrease

ln sales of twenty-five percent was arbitrary since no audit ltas conducted.

Furtherr petitl-onerfs representative malntained that the assesament ltas a

reprlsal for his having preval"J-ed in another proceeding. Petltloner also

asserted that the narkups they applled to thelr purchases lrere consLstent wlth

industry practl-ces. Lastly, petltioner argued that the restaurant suffered

substant lal  losses due to theft .
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CONCLUSIONS OF LAW

A.  Sec t lon  1138(a) (1 )  o f  the  Tax  Law prov ides  tha t :

t t . . . i f  a return when f l l -ed ls lncorrect or insuff ic lent the amount of
tax due shall be determlned by the tax comrnisslon from such informa-
tion as may be available. If necessary, the tax may be estirnated on
the basis of external indices, guch as stock on hand, purchasesr. . .
rents or charges, comparable rents or charges, type of acconmodatlons
and servl .ce, number of enployees or other factors.t t

B. That the Audlt Divislon, when conducting an audit', must deternlne the

amount of tax due from such lnformatlon as may be avallable. If necessaryr

the tax may be est lmated on the basis of external lndlces (Tax Law' $1138'

subd. [a] ;  Matter of  George Korba v. New York State Tax Com., 84 A.D.2d 655

mot. for lv.  to app. den. 56 N.Y.2d 5O2). I lowever,  the audlt  nethod adopted

must be reasonably calcul-ated to reflect the taxes due (Matter of Grant Co. v.

J o s e p h ,  2  N . Y . 2 d  1 9 6 , 2 0 6 ,  c e r t .  d e n .  3 5 5  U . S .  8 6 9 ) .

C. That the twenty-five percent lncrease in reported taxable sales which

rf,as assessed in the Notlce of Determlnatlon and Demand for Paynent of Sales and

Use Taxes Due was not |tdeternined from such infornation as nay be avaLlabl-ett

nor was l t  rrest lmated on the basis of external lndlces." Accordlngly '  the

assessment for the perlods endgd February 28, L979 through November 30, 1981 le

cancelled. Sllail-arly, the aasessment for the perlod December 1, 1981 through

December 21, 1981 is reduced to the amount of tax reported due of $865.41

(Matter of l la ir  and Nal ls,  Inc.,  State Tax Conmisslon, November 7, 1985;

Matter of Wll l lan G. Mi ley, Jr.  d/b/a Honest 8111s, State Tax Conrmission,

October 30, 1985).  I t  is noted that proof gathered after the assessment is

issued, which indicates that the assessment is reasonable, does not elimlnate

the requirement that an assessment be based upon such lnformatLon as may be

available at the tfune the nottce is lssued.
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D. That in view of Conclusion of Law "C", the lssue of whether there ls

reasonable cause for the cancel lat ion of penalt les ts moot.

E. That the pet i t lon of Theresa Roncone dlb/a Ronconers Grl l l  ls granted

to the extent of Concluslon of Law "C" and the Audlt Divlsl"on ts directed t'o

nodlfy the Notice of Determination and Dernand for Payment of Sales and Use

Taxes Due accordlngly;  the pet i t lon ls,  in al l  other respects, denied and' as

rnodified, the Notlce ls sustalned.

DATED: Albany, New York STATE TN( COMMISSION

MAR I 11986
i

PRESIDENT

COMMISSIONER
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York -  Department of Taxat ion

Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

and Finance

Requested b54- Iax Appeals Bureau
Rcom rc7 . Bldg. #9
Sfale Campus

tJEd* Appeals Bureau
Room 1O7 . Blds. #9
Slale Campus
Afbrny, Nsw York 12227

Date of Request

4/t /rr
Please f ind most recent address of taxpayef descr ibed beLow; return to person named above.

ial  Securi ty Number Date  o f  Pe t i t i on
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Resul ts  of  search by Fi les
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|  |  Same as above, no better address

ry*%
Sect ion Date of Search

PERMANENT BECORD

FOR INSERTION IN TAXPAYER'S FOI,DER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 11,  1986

Theresa Roncone
dlb/a Ronconets GrlLl
158 Lake V ls ta  Ct . ,  Apr .  i f4
Rochester,  NY L4607.

Dear Ms. Roncone:

Please take notlce of the Decislon of the State Tax Commisston encloeed
herewith.

You have now exhausted your rlght of revlew at the admlnletratlve leveL.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adverse decLsl"on by the State Tax Cornml-sslon nay be lnstltuted onLy under
ArtLcle 78 of the Ctvll Practlce Law and Rules, and must be comrnenced Ln the
Supreme Court of the State of New York, Albany County, wLthln 4 months from the
date of this not lce.

Inqul"rLes concernlng the computation of tax due or refund aLlowed Ln accordance
wlth thi6 decislon nay be addressed to:

NYS Dept. Taxatl"on and Flnance
Law Bureau - Lltlgatlon Untt
Bulldlng /f 9, State Campus
Albany, New York L2227
Phone / t  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat l .ve

Petl t loner I  s Representattve :
Oscar S. BLock
c/o Arlelgh H. Ransom, Jr.
16 N. Goodman St.
Rochester,  NY 14607
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STATE OF NEW YORK

STATE TA)( COMMISSION

{n the l{atter of the Petltlon

o f

THERESA RONCONE
DIBIA RONCONE'S GRILL

for Revis{on of a Deterulnatlon or for Refund
of Sales and Uee Taxes uuder Artlcles 28 add' 29
of the Tax Law for the PerLods Ended February 28,
1979 through Decembet 2L, 1981.

DECISION

Peti t loner,  Theresa Roncone dlbla Ronconets Grl l l '  158 Lake Vtsta Court '

Apartment #4, Rocheater, New York L4607, flled a petltlon for revlsion of a

detennlnattor or for refund of sales and use t:rxes under Articles 28 and 29 af

ttle Tax Law for the perlods ended February 28, L979 through Deceuber 21' 1981

(Ft1e  No.  47640) .

A hearlng was held before Arthur Bray, Ilearlng Offlcerr at the offices of

the State Tax Comlsslon, 259 Monroe Avenue, Rochester, New York, on Septeuber 11'

1985 at 10:45 A.M., wlth al l  document,s to be submltted by October 2, 1985.

Petl.tiouer appeared by oscar s. Block, P;A. The Audit Dtvtslon appeered by

John P. Dugan, Esq. (James Del la Porta, Esq.,  of  counsel) .

ISSUES

I .  Whether the Audlt  DlvLslon properly est lmated Pet l t ionerfs sales tax

l labi1tty.

II. Whether there is reasonable cause for the canceLlatlon of penaltles.

FINDINCS OF FACT

1. On December 11, 1981, pett t ionerrs representat lve nai led to the Departuent of

Taxat,lon and Flnance a Notice of Sale, Transfer or Assignment tn Bu1k, advlstng that

Theresa Roncone planned to sell a restaurant known as Ronconets Grl.ll on Decembex 2!, 1981
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2. 0n JanuarY 15, 1982, the Audlt DlvleLon nalled to petitl"oner a bulk

sale questLonnaire whlch requeeted flnanclal data conceralng the restaurantrs

operation. The bulk sale questLonnaire was not recetrr.a O, petitiooer and,

consequently, was not returned by her to the Audlt Divlslon.

3. On March 10, L982, the Audit Dlvlslon tseued a Notlce of Determination

and Demaad for Palment of Sales and Use Taxes Due to petitloner for the perlods

ended February 28, 1979 through Decembet 2L, 1981 assessLng tax ln the amount

of $9,397.23r plus penaLty ln the amount of $1 ,709.33 and lnterest ln the

amount of $1,73I.25, fot  a total  amount due of $12,837.81. The Notice explalaed

that reported taxabLe sales were lncreased by twenty-five percent based uPon €

_review of the returns filed and the failure to submit the lnformstion requested.

Since no return was flled for the lagt oonth of the restaurantrs operatlon' the

Audlt  DivleLon est lmated that pet i t toner had taxable sales of-$12,500.00 for

saLd month resultlng 1n tax due of $875.00. The Audlt Dtvtslon did not asaeas

a penalty for this month.

4. On June 1, 1982, the Audlt Dlvlslon nalled a bulk sale questlonnal.re

to petltlonerts repreaentatlve which was slmllar to the questionnaire that was

nalled on January 15, L982. A cover letter attached to the questl.onnaire

stated, ln part, that conslderatlon would be given to an adJustment of the

assessment lf the new questionnalre was completed and returned. The Audlt

Dl"vlslon also requested an opportunl.ty to revlew petitlonerrs books and records.

5. On June 18, L982, petLt, lonerrs representat lve returned a completed

bulk sale questionnaire to the Audl-t Dlvision. The books and records were not

supplled. The lnformation furnished on the bulk sale questionnalre lndlqated

chat the amount assessed bv the Audit Dlvision lras reasonable.
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6. Roaconers Grill. was a fanlly-style restaurant and bar. Prlor tol hle

death |n 1981, the restaurant was owned by petlttonerrs husband, Joseph Rpncone.

Upon her huebandre death, petlElonEr tnherlted the bustnege

7. Because of deterloratlng health and an lnablllty to salk" Petltioner

was unable to operate the buslness. Petltloner dld not enter the restauraBt

from the time of her husbandrs death untll after l.ts sale. Although Peti,tioner

paid purchase invoices, al-L orderlng was nade by employees of the regEaulant.

Further, the reataurantfE salee records lrere complled by employeee of th€

restaurant, and gtven to petltloner.

8. Petltionertg sales t€rx returns were prepared by petltionerrs acoountants

on the basle of eumary lnfornatlon supplled to then by petltloner. No evldence

nas preseoted at the hearlng that petitLoner maLntaloed aoy ortginaL sales

docuuencatlon such as cash reglster taPes or guest checks.

9. On Novembex 24, L982, petltioner flled a New York State aod Locdl

Sales and Uee Tax Return for the perlod December 1, 1981 through Decenbet 2 I ,

1981. On thle return., petlt,ioner reported taxable sales and servlces of

$12,363.00  and saLes  and use taxe6 due o f  $865.41 .

I0. No evldeace was offered at the hearlng aa to the basls for

that petitlonerrs sales were underrePorted by twenty-five Percent.

detefnlnlng

11. At the hearing, petl"tlonerrs representatlve argued that the lncf,ease

tn salee of twenty-five percent was arbltrary slnce no audit ltas conductpd.

Further, petltionerrs representatlve naintained that the assessnent rtas F

reprlsal for hls having prevailed in another proceeding. Petitloner also

asserted that the markups they applled to thel"r purchases nere conslstenE wlth

tndustry practices. Lastlyr petitloner argued that the restaurant suffeFed

substant ial  losses due to thefc.
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CONCTUSIONS OF LAI{

A. Sect lon 1138(a)(I)  of  the Tax Law provldes that:

"...lf a return when fLled ls lnco""."i or ineufflclent the euouut oif
ta:r due Ehall be determlned by the tax conrrlseioa from such laforDa-
tlon as nay be avallabLe. If necessary, the tax may be estlrated oai
the baele of extenral  lndLceg, guch as stock on hand, purchases' . . .  i
rents or chargea' couparabLe rents or charges, type of accomodatloqe
aud servlce, number of enployees or other factors."

B. That the Audlt DLvlslon, when conductlng an audit, to"t deternlne the

amount of tax due from such l"nf,ormatton as may be available. If necesealy,

the tax uay be estloated on the basls of external lndlcee (Tax Liaw' $1138'

subd. [a] ;  Matter of  George Korba v. New York State Tat{ Com., 84 A.D-2d 655

mot. for lv.  to app. den. 56 N.Y.2d 502).  However,  the audit  uethod adogted

muet be reasonably calculated to reflect the taxes due (Matter of Grant Qo. v.

Joeeph,  2  N.Y.2d ,  L96 '  206;  cer t .  den.  355 U.S.  869) .

C. That the twenty-flve percent, lncrease ln reported taxable sales whLch

lras aaaesged ln the Not{ce of Detetminatlon and Demand for Paynent of Sa!.es and

Use Taxes Due was not rrdete::mined from such lnforuatLon as nay be avallable"

nor l ras l t ' rest lnated on the basls of external,  lndlces.tr  Accordingly,  t t re

aaaessmetrt for the pertods ended February 28, 1979 through November 30, 1981 ts

cancell-ed. Slnllarly, the aeaeaament for the perlod December 1, 1981 thtiough

December 21, 19Bl ls reduced to the amount of tax reported due of $865.41

(Matter of Halr  and Natls,  Inc.,  State Tax Comission, Noveuber 7, f985;

l , lat ter of  Wll l lan G. Ml ley, Jr.  d/b/a Honest Bi l ls,  State Tax Cornnissionr

October 30, 1985).  I t  is noted that proof garhered after the aseessnent ls

issued, which indlcates that the assessment Ls reasoaable, does not ellminate

the requirement that an assessment be based

available at the time the notlce is lssued.

upon euch informatlon as nay be
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D. That ln vlew of Concluslon of Law ttCtt, tbe tssue of whether

reasonable cause for the cancellatlon of penaltles ls uoot.

there

E. That the petltlon of lheresa Roncooe dlb/a Roaconets Grlll ls grFnted

to the extent of Conclusl.on of Law "C'r and the Audlt Dlvlslon le dlrected to

nodlfy the Notlce of Determinatlon and Demand for Payment of Sales and Use

Taxes Due accordlngly; the petltLon ls, ln al.l other tespeCter denied aud. ag

ilfAR x I i986

i s

nodtfled, the NotLce ts sustained.

DATED: Albany, New York STATE TN( COMMISSION


