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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on
o f

Remster Servlce Stat ion, Inc.

for Redeterminatlon of a DeflcLency or Revislon
of a Determinatlon or Refund of Sal-es & Use Tax
under Article(s) 28 6, 29 of the Tax Law for the
P e r l o d  3 l L / 8 I  -  8 1 3 L 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snayr belng duly swornl deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she Ls over 18 yearg
of age, and that on the 20th day of October, 1986, he/she served the wlthin
nottce of Decislon by certifled mal1 upon Remster Service Station, Inc. the
petitioner in the withln proceedlng, by enclosing a true copy thereof in a
securely seal-ed postpald lrrapper addressed as follows:

Remster Service Statlon, Inc.
972 Rensen Avenue
Brooklyn, New York LL236

and by deposlting same enclosed ln a postpald properLy addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Poetal
Servlce wLthin the State of New York.

That deponent further says that the saLd addressee is the Petitloner
herein and that the address set forth on said wrapper is the last knolilrl address
of the pet l t loner.

Sworn to before me
20th day of October

this
I  9 8 6 .

pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Remster Servl .ce Stat ion, Inc.

for Redeterminatlon of a Deflciency or Revlsion
of a DetermlnatLon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
P e r i o d  3 / L l 9 L  -  8 1 3 1 1 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmission, that he/she ls over 18 years

of age, and that on the 20th day of October, L986, he served the wlthln notlce
of Declsion by certlfled maiL upon tr'Il l l lan T. Barbera, the representatlve of
the petitloner ln the wlthln proceeding, bI enclosing a true copy thereof ln a
securely seaLed postpaid lrrapper addressed as follows:

Wllllan T. Barbera
111 Wol f rs  Lane
PeJ-ham, NY 10803

and by deposlting same enclosed ln a postpaid properly addressed ltraPper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the saLd addressee is the rePresentatlve
of the petltloner hereln and that the address set forth on said wrapper Ls the
Last known address of the representative of the petltioner.

Sworn to before me thls
20th day of 0ctober,  1986.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October 20, 1986

Remster Servlce StatLon, Inc.
972 Rensen Avenue
BrookLyn, New York LL236

Gentlemen:

Please take notl"ce of the Declston of the State Tax Comleslon enclosed
herewlth.

You have now exhausted your rtght of revtew at the adnlnlstratlve Level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revielr aa
adverse declsloo by the State Tax Conmiesloo nay be lngtltuted only under
Article 78 of the Clvll Practlce Law and Rulesr aDd muet be co"-'eoced in thc
Supreue Court of the State of New York, ALbany Countyr wlthln 4 nonthg fron the
date of thls notlce.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordaoce
wlth thls decLslon nay be addressed to:

NYS Dept. TaxatLon and Fl"nance
Audlt Evaluatton Bureau
Aseesement RevLew Unlt
Bulldlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TN( COMMISSION

Taxlng Bureaurs Representatlve

PetLtloner I s Represent,atlve :
$1111-1an T. Barbera
111 Wol f ts  Lane
Pelham, NY 10803



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

REMSTER SERVICE STATION, INC. : DECISION

for Revlelon of a Determl"nation or for Refund :
of Sales and Use Taxee under Artl"cles 28 anld 29
of the Tax Law for the Perlod llarch I, l98l :
through Auguet 31, L982.

Petitioner, Remster Servlce Statlon, Inc.r 972 Rensen Ave., Brooklyn, New

York 11236, fiLed a petltlon for revLslon of a determinatlon or for refuad of

eal-es and use taxes under Artlclee 28 and 29 of the Tax Law for the perlod

t{areh l ,  1981 through August 31, f982 (Ft le No. 54884).

A hearlng was held before Jean Corlgllano, llearLng Officer' at the offlcee

of the State Tax Cornmlsslon, Two World Trade Center, New York, New York' on

l tay 15, 1986 at 11:00 A.M., wlth al l  br iefs to be submltted by JuLy 11, 1986.

PetLtloner appeared by lltl l lam T. Barbera, Esq. The Audlt Dlvislon appeared by

John P. Dugan, Esq. (Mlchael J.  Glannon, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properly deternLned ealee and use taxes due

fron petlttoner

FINDINGS OF T'ACT

1. On June 20, L984, the Audit DlvlsLon lssued agalnet petitloner,

Remster Servlee Statton, Inc., a Notlce of Determlnatlon and Deuand for PaSrnent

of Sales and Use Taxes Due assesslng a tax l t"abLl l ty of $114'770.00 plue

pena l ty  o f  $28,692.50  aod ln te res t  o f  $37,103.91  fo r  a  to ta l  o f  $180,566.4L  fo t

the pertod March l, 1981 through August 31, L982.
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2. By letter dated February 14, L984, the Audlt Dlvlelon inforned petltloner

that an audit of tts State tax returna lras belng conducted aad requeated that

petltloner respond to a queetlonnaire and provlde a copy of certalo Federal tax

returns. A follorr-up letter nas sent to petitloner on or about March 21, 1984.

No reply was recetved to elther letter.

3. Because no other l"nfornatlon lras avaLl-able, the Audlt Dlvlsl.on resorted

to external lndices to decerml"ne sales taxeg due. Petltlonerls gasoLl"ae

suppller, Sun 011 Co. ("Sun"), provlded the Audlt Dlvlelon wlth a computer

prlntout of records, showtng gaeoline purchaeee by petltl"oner for the nonthe of

September, October and November 1980. Total gaLlons purchased from Sun ln that

period were multtplled by an average retaiL selllng price of $1.25 per gallon

to determine audLted gross sales for the perlod of $216,224.00. Reported gales

of $33,234.0O were subtracted fron audlted sales co obtaln addittonal taxable

sales of $182,990.00. An error rate of 550.6 percent was calculated by dlvldlng

addltl"onal taxable eales by reporced taxable sales, Taxable sales reported by

petltlooer for each quarterly perlod under conslderatlon were lncreaeed by thie

error rate to obtaln audited taxable sales for the enclre audit perlod. The

saleg tax due on audl.ted taxable eal-es decreased by the gales tax pald resulted

ln  add l t lona l  tax  due o f  $114,770.00 .

4. Petl.tioner atrenuously obJected to the adnisslon Lnto

computer prlntouts from Sun on the grounds that no one from Suo

autheotlcate those records or to testify to thelr rellablllty.

presented ln support of che petl"tlon.

CONCLUSIONS OF LAI{

llght of petitloner's fallure to reepond

to make avalLable any records from whlch

evidence of

lras preaeot to

No evidence weg

to the Audlt Dlvlsionre

Lts reported sales

A. Thar

questlonnaire

in

or
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eouLd be verifled, the Audlt DLv{sloa was Justifled ln enploylng a test perl.od

and narkup of purchases procedure to estlnate petltlonerfe tax ltablllty (Tax

Law $1138[a ] [1 ] ;  Mat te r  o f  R ls to ran te  Pug l la  v .  Chu,  L02 AD2d 348,350) .

Because petittoner has falled to demonetrate that either the audlt method or

the reeult arrl"ved at nere erroneous, the aasessmeat ls upheld.

B. That the petitlon of Remgter Servl.ce Statlon, Inc. le denled, and the

Notice of Deterulnation and Denand for Paynent of SaLes and Use Taxee Due

lssued on June 20, 1984 ls suetalned

DATED: Albany, New York STATE TN( COMMISSION

ocT 2 0 1986
PRESIDENT
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rA-36 (e/76) State of New

. :

and FinanceYork -  Department of Taxat ion
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Requested by
JJ f'P=t'*"ls Bureatt^' T,

R
f-i

I  f : x  f  : .Fn+r ;15  L iu rveY \

n;;*'i;:;v - eids. #9' \\
Slete Crrnpus - -^-. ' ' :^:' ' 

..t,::t 
v*tk 12227

rx.pperls Pureau
-rir 1S7 - Blds. #9. tr,
i; Cni::;:us

Date of Request

ro/s /*t

5(

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Resu l ts  o f  search  by  F i les

PERI"IANENT RECORD

Social  Securi ty Number Date  o f  Pe t i t i on

t2/Zz,/36

47 I &,ra',rz-

a d d r e s s :

|  |  Same as above, no better address

Sec t i on

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E I . I  Y  O R K  L 2 2 2 7

October 20, 1986

Remster Servlce Statlon, Inc.
972 Rernsen Avenue
Brooklyn, New York LL236

Gentlemen:

Please take notlce of the Decislon of che State Tax Comlsslon enclosed
herewlth.

You have nolr exhausted your rlght of revlew at the admlnlgtratLve Level.
Pursuant to eection(s) 1.138 of the Tax Law, a proceedLng ln court to revlew an
adverae declslon by the State Tax Comlselon uay be lnstltuted ooly under
ArticLe 78 of the Clvll Practice Law and RuLesr aod muet be commenced ln the
Supreme Court of the State of New York, ALbany Countyr nLthln 4 nonthe from the
date of thls notlce.

Inqulrles concernl"ng the computatLon of tax due or refund allowed in accordaoce
with thle declslon nay be addreeeed to:

NYS Dept. Taxatlon and FLnance
Audlt Evaluation Bureau
Agsesenent Revl"ew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc! Taxl"ng Bureauts Representatlve

PetitLoner I s Representatlve :
Wtlllan T. Barbera
111 Wol f rg  Lane
Pe1ham, NY 10803



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

REMSTER SERVTCE STATTON, INC.

for Revlslon of a DeterminatLon or for Refund
of Sales and Use Taxes uoder Artlcles 28 and,
of the Tax Law for the Period March 1, 1981
through August 31, 1982.

t o

DECISION

Peti t loner,  Remster Servlce StatLon, Inc.,  972 Rensen Ave.,  Brooklya, New

York 11236, flled a petltlon for revl.slon of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the pertod

l{arch 1, 1981 through August 31, L982 (Ft le No. 54884).

A hearl"ng was held before Jean CorlgLLano, Heartng Offlcerr at the offices

of the St,ate Tax Cornmlsslon, Two World Trade Center, New York, New York, on

May 15 '  1986 a t  11 :00  A.M. ,  w i th  aL1 br le fs  to  be  submi t ted  by  Ju ly  11 ,  1986.

Petltloner appeared by WtJ.lLan T. Barbera, Esq. The Audlt Dlvlslon appeared by

John P. Dugan, Esg. (Mtchael J.  Glannon, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properLy determtned saLes and use taxes due

fron pet i t loner.

FINDINGS OF FACT

1. On June 20, 1984, the Audit Dlvlsl"oo lssued agalnst petltioner,

Remster Service StatLon, Inc.r a NotLce of Determlnatlon aod Demand for Payneot

of Sales and Use Taxes Due assesslng a tax l labLl l ty of  $114,770.00 plus

pena l ty  o f  $28,692,50  and ln te res t  o f  $37,103.91  fo r  a  to ta l  o f  $180,566.41  fo r

the perlod March 1, 1981 through August 31, L982.
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2. By Letter dated February 14, 1984, the Audit Dlvlslon lnformed petLtlone!

that an audlt of lcs State tax returns nas belng conducted and requeeted that

petltloner respond to a questlonnal.re and provlde a copy of certain Federal tax

returns. A folLord-up letter nas aeat to petltloner on or about March 21' L984.

No reply was recelved to either letter.

3. Because no other lnfornatton lras avalLable, the Audlt Dlvlslon resorted

to external- lndices to determioe saLes taxes due. Petitlooerrs gasoLlne

suppller, Sun O11 Co. ("Sun")r provlded the Audtt Dlvislon wlth a computer

prlntout of recordsr showlng gasoll"ne purchaees by petLcloner for the nonths of

Septenber, October and November 1980. Total- gallons purchased from Sun ln that

perlod were nulttplled by an average retall selllng prlce of $1.25 per gallon

to determlne audlted gross sales for the perLod of $216'224.O0. Reported saleg

of $33,234.00 were subtracted fron audl"ted sales to obtaln addltlonal taxable

saLes of $182,99A.00. An error rate of 550.6 percent wag calculated by dlvidtng

addltlonal taxable sales by reported taxable ealee. Taxable sales reported by

petitloner for each guarterly perl"od under conslderation were lncreased by thie

error rate to obtaln audlted taxable saLes for the entire audit period. The

sales tax due on audtted taxable sales decreased by the sal-es tax pald resulted

ln  add l t lona l  tax  due o f  $114,770.00 .

4. Petltloner st,renuously objected to the adnission Lnto evidence of

computer printouts from Sun oo the grouods that no one from Sun wag present to

authentlcate those records or to testlfy to thelr reltablLlty. No evldence waE

presented tn eupport of the petltlon.

CONCLUSIONS OF LAW

A. Thar

questlonnalre

1n l lght of  pet l t lonerts faLlure

to make avallable any records

to the Audlt Divtslonre

lts reported sales

to respond

fron whl"chor
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could be verLfled, the Audlt DLvlslon was JustLfled ln enpLoyLng a test perlod

and markup of purchasee procedure to estlmate petitlonerts tax llablllty (Tax

Law $ f f38 [a ] [1 ] ;  Mat te r  o f  R ls to ran te  Pug l la  v .  Chu,  102 AD2d 348 '350) .

Because petitloner has falled to demonst,rate that el"ther the audlt method or

the result arrtved at lrere erroneous, the asseasment l"e upheld.

B. That the petitlon of Reneter Servtce Statlon, Inc. ls denled' and the

NotLce of Determloatlon and Demand for Payment of Salee and Use Taxes Due

l.sgued on June 20, 1984 ls sustalned.

DATED: Albany, New York STATE TN( COMMISSION

ocT 2 01980
PRESIDENT


