
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Remlin Auto Servlce, Inc.

for Redetermlnatlon of a Deficiency or Revislon
of a DetermlnatLon or Refund of Sales & Use Tax
under Artlcle 28 & 29 of the Tax Law for the
Per lod  6  /  L  /  79-2 /  28  |  82 .

. AFFIDAVIT OT MAILING

State of  New York :
s s .  :

County of Albany :

Dorls E. SteLnhardt, being duly sworn, deposes and says that he/she Ls an
employee of the State Tax Cornrnissione that he/she ls over 18 years of ager and
that on the 18th day of February, 1986, he/she served the wlthl-n notlce of
Decision by cert l f ied nal l  upon Reml- ln Auto Servlce, Inc.,  the pet l tLoner ln
the within proceeding, bI encloslng a true copy thereof in a securely sealed
postpaLd nrapper addressed as foll-ows:

Remlln Auto Service, Inc.
1940 Flatbush Ave. .
Brooklyn, NY 11210

and by depositLng same enclosed in a postpaid properl-y addressed wrapper in a
post offlce under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the saLd addressee J.s the petLtloner
herein and that the address set forth on sald nrapper ls the last known address
of the pet i t ioner.

Sworn to before me thls
18th day of  February,  1986.

in ister oatto
Law sectlon
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In the Matter of the Pet l t ion
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Remlin Auto Servlce, Inc.

for Redeternlnation of a Deficiency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Article 28 e 29 of the Tax Law for the
Per lod  6  /  I  /79-2 /  28  I  82 .

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Dorls E. Stelnhardt, being duly sworn, deposes and says that he/she ls an
employee of the State Tax Commisgion, that he/she ls over 18 years of ager aod
that on the 18th day of February, 1986, he served the within notLce of Declsion
by cert l f ied nai l  upon Sidney J. Leshin, the representat ive of the pet l t loner
ln the wlthln proceeding, by encloslng a true copy thereof Ln a securely sealed
postpald wrapper addressed as fol lows:

Sidney J. Leshln
325 5th Ave.
New York, NY 10016

and by deposltl"ng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Post,al
Servl-ce wlthin the State of New York.

That deponent further says that the sald addressee is the repreaentatLve
of the petitioner hereln and that the address set forth on sald nrapper ls the
last, knom address of the representative of the petitloner.

Sworn to before me thl-s
18th day of February, 1986.

ter oaths
sec t lon  174
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February 18,  1986

Remlln Auto Servlce, Inc.
1940 Flatbush Ave.
Brooklyn,  NY 11210

Gentlemen:

Please take notlce of the Decl.slon of the State Tax ConrnlssLon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlert an
adverse decislon by the State Tax Connlssl.on may be lnstLtuted only under
Artlcle 78 of the Clvtl Practl-ce Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
dat,e of this nottce.

Inqulries concerning the computatlon of tax due or refund allowed in accordance
wlth thLs declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

PetJ-tioner I s Representatlve
Sldney J. Leshin
325 5th Ave.
New York, NY 10016
Taxl.ng Bureauts RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

REULIN AUTo SERVICE, INC.

for Revl"sl-on of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artl"cles 28 and
of the Tax Law for the Period June 1, 1979
through February 28, 1982.

Whether the Audlt Dlvl"sion

pet l t lonerrs taxable salesr 8nd

rtere correct.

properly employed external

l f  eo, whether the resulte

DECISION

lndices to verify

of such procedures

t o

Peti t ioner,  RemLln Auto Service, Inc.,  1940 FLatbush Avenue' Brooklyn'  New

York 11210, f i led a pet i t ion for revislon of a determinat ion or for refund of

sales and use ta:(es under Articles 28 and 29 of the Tax Law for the perlod

June 1, L979 through February 28, 1982 (Fl le No. 41156).

A hearlng waa conrnenced bef ore James Hoef er, Ilearing Of f l.cer, at the

offices of the State Tax Conrmlsslon, Two World Trade Center, New York' New

Yorkr on May 9, 1985 at 10:00 A.M. and cont l ,nued to conclusion on JuLy 24, 1985

at  1 :30  P.M. r  w l th  a l l  b r ie fs  to  be  subn l t ted  by  October  10 ,  1985.  Pet l t ioner

appeared by Sldney J. Leshin, Esq. The Audtt Dlvlgion appeared by John P.

Dugan, Eeq. ( Irwin Levy, Esq. r  of  counsel) .

FINDINGS OF FACT

1. 0n November 30, L982, the Audlt Dlvlslon lssued to petltloner, Renlln

Auto Servtce, Inc. (rrRemlt-o"), a Notlce of Deteruinatlon and Demand for Payment

of Sales and Use Taxes Due, assessl"ng sal-es and use taxes under Articles 28 and
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29 of the Tax Law for the perlod June 1, 1979 through February 28, 1.982 In the

prlnclpal amount of $45,067.92, plus accrued lnterest.  On August 30'  1982,

Mr. Guy DeFonzo, as president of the corporatlon, had executed a consent

serving to extend the period of llnitations for assessment for the taxable

period June 1, L979 through November 30, 1979 to March 20, 1983, incl-usive.

2. Renlin operates a full-servlce gasoline statlon, equipped with four

punps and two repair bays. It sel-ls unleaded gasollne and dlesel fuel- whtch lt

purchases fron two independent suppll-erg, Energy Dlstributors Corp. (r'Energy")

and Kings County Fuel- o11 Traneportation Corp. ('fKlngs County")' respectlvely.

Business hours are 7:00 A.M. to 8:00 P.M. Mondays through Saturdays'  and

7:00  A.M.  to  2200 P.M.  Sundays .

3. Mr. DeFonzo Ls a skllled mechanlc and devotes hlmsel-f full:tl-me to

Renl lnrs buslness. Durlng the audit  per iodr pet i t ioner employed one as6Lstant

to pump fuel and perform sinple repairs, on a 40-hour per week schedule and at

an annual salary of approxlnately $8,000.00.

4. The records petitioner maintained for accountlng and tax purposee

conslsted of del lvery t lckets,  Lndlcat lng gal lons of fueL del lvered and the

cost thereof; bank statements and cancelled checks, lncluding checks for

pet l t ionerrs purchases of accessorles and parts;  and deposlt  sLips, ref lect ing

deposlts of receipts to the corporate account. Petltloner generally furnlehed

lt,s custoners with sales lnvolces for repalr services rendered but dld not

retaln eopl"es for lts own record keeplng. Petttionerts independent accountant

prepared Lts sales and use tax returns as fol-Lows: he computed gasoll.ne and

diesel- fuel sales by reference to the deJ-lvery tlckets, subtracted fueL sales

from total- deposlts to the corporate account, and consldered the dl"fference ae

recelpts from repair  services and sales of t i res, batter l .es and accesgorlee



-3 -

(ttTBAf'). Presumably, he took cognizance of the sales and use taxes lncl-uded ln

deposits. He also prepared worksheets exhlbltlng Remlinrs purchases; the

record ls unclear regarding whether these served as corroboratlon for the sales

of repair servl"ces and TBA arrived at as above-descrLbed.

5. Mr. DeFonzo ormed several taxlcab corporations, whtch purchased from

Renlin approximately 40 percent of lts total fuel sold. In addltlon' !1r. DeFonzo

and hJ"s assistant repalred and servlced the taxls, charging the related corPora-

t lons Remllnfs cost of  servlces and parts but not colLect lng sales tax.

6. In Maye L982, the Audlt Divislon commenced an exaninatlon of Remllnrg

operations and records. Deemlng petitlonerrs documentatlon of lts purchases

and sales incomplete, the examiner reLled on external l-ndlces co vertfy tte

taxable sales as reported,

(a) Gasoline and dl-esel fuel sales. By examinatlon of the accounts

recel"vable and the saLes l"nvoices of Energy and Kings County for the test

perlod September 1 through November 30r 1980, the Audit Dlvlsion determlned

that pet l t ioner purchased 40,000 gal lons of fuel  dur lng such period (26,000

gaLlons of unl-eaded gasol lne and 141000 gal lons of diesel fuel) .  A survey of

ten selected truck stops conducted by the Audlt Dlvleion reveal-ed that the

average selling price of regular gasoline, lncludlng the federal and New York

excl"se tax and the sales tax, was $I.272 per galLon during the guarter ended

November 30, 1980. The examiner multiplied 40,000 gallons purchaaed by an

average selLing pr ice of $1.25 to arr ive at sales of gasol lne and diesel fuel

dur lng  the  tes t  quar te r  o f  $50,000.00 .

(b) Repalr servlces and TBA sales. The examl"ner estlmated repalr

services and TBA sales for the test quarter of $37 1440.00, based upon the

followlng assumptlons: that two uechanlcs worked 8 hours per dayr 6 days per
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week; and that sales total led $30.00 per hour,  with $10.00 aLlocated to TBA and

the renainder to labor (2 oechanics x $30/hour x 8 hours/day x 6 dayelveek x 13

weeks/quarter) .

The examiner then calculated an error rate of 165.9 percent, bI comparlson

of audit ,ed taxable sales ($87,440.00) with reported taxable sales ($32,879.00) for

the test quarter. She appJ,ied the error rate to taxable sales reported throughout

the audit  per iod, which computatLon yielded addlt ional taxable sales of $559'992,O0

and saLes  tax  due o f  $45,067.92 .

7. In 1980, the average prlce charged by Renlln for both unleaded gasoline

and diesel-  fuel-  ranged fron $1.L2 to $1.25. When the sales tax examiner vls l ted

the buslness preuises on May 3, I982r the seIllng prlce for unleaded gasoJ-lne wag

$1. f9  and fo r  d iese l - ,  $1 .25 ,  lnc lud ing  a l l  app l - i cab le  taxes .

CONCLUSIONS OF LAW

A. That petitloner falled to maintain sufflcient records of lts sales of

fueJ-, repair services and accessories. Its record keeping procedures thus belng

def ic ient,  rhe Audlt  Divis lon was authorlzed by Tax Law sect ion 1138(a)(1) to rely

upon external indices to ver i fy pet l t l -onerrs taxable sales as reported on i ts returns.

B. That pet l . r loner establ l -shed that:  (1) the seLl ing pr ices of unleaded

gasol l -ne and of diesel fuel  should be adJusted to $1.19 and $1.25, reapect ively '

incl-udlng the federal and New York exclse taxes and the sales tax; and (2) lt

employed only one skllLed mechanic. The Audlt Dlvislon ls therefore dlrected

to recalcuLate audited fuel sales uslng such prices, and to reduce audited

repair and TBA sales for the test, period September I through November 30' 1980

t o  $ 1 8  , 7 2 0 . 0 0 .



-5 -

C. That the petitlon of Renlln Auto Servlce, Inc. ls granted to the

extent indicated in Concl-uslon of Lanr ttBtt; the aasessment lseued on November 30,

1982 ts to be nodlfied accordingly; and except as so nodified' the asaesament

ls in al l  other respects sustained.

DATED: Al-bany, New York

i.[ts I g i'JB6
STATE TAX COMMISSION

-f;- 6{t-a-a!py cL,J Q)/t-
PRESIDENT
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