
STATE OF NEW YORK

STATE TN( COMMISSION

In the l'tratter of the Petltlon
o f

Re ldy fs  Cafe ,  Inc . AFFIDAVIT OF MAILING

for Redeternlnation of a Deflclency or Revlston :
of a Determlnatlon or Refund of Salee and Use Tax
under Artlcle(s) 28 & 29 of the Tax Law 3
for  the  PerLod L2 l0L l80  -  IL /30183.

State of New York :
s s .  :

County of Albany 3

David Parchuck/Janet M. Snayr being duly sworn, depoees and says that
he/she ls an empLoyee of the state Tax ConmLggl.on, that he/she ls over l8 years
of ager arrd that on the 12th day of June, 1986, he/she served the wlthLn aotlce
of Declslon by certlfled mall upon Reldyfs Cafe, Inc. the petl"tloner ln the
wlthLn proceedtng, by encloslng a true copy thereof ln a securely sealed
postpal"d wrapper addressed as followe:

Re ldyrs  Cafe ,  Inc .
22  E.  54  St ree t
New York, NY 10022

and by deposlting same encl-osed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States PoetaL
Servl"ce withln the State of New York.

That deponent further says that the gald addressee ls the petttioaer
hereln and that the address set forch on sald wrapper Ls the last knowa addrcse
of the pet l" t loner.

sworn to before ne thts
12th day of June, 1986.

lster oaths
pursuant to Law sectLon 174



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Re ldyrs  Cafe ,  Inc . AFFIDAVIT OF MAILING

for Redetermination of a DefLcl"ency or RevLsion :
of a Determlnatlon or Refund of Sales and Use Tax
under Artlcle(s) 28 e 29 of the Tax Law :
fo r  the  Per lod  L2 |OL|SO -  LL l30 /83 .

State of New York :
a s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and eeye that
he/she ls an employee of the State Tax Comiselon, that he/she ls over l8 yearg
of age, and that on the 12th day of June, 1986, he served the lrlthin notLce of
DecLslon by certlfied ual1 upon Joseph E. Porcelll, the representatlve of the
petltioner ln the wlthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpald lrrapper addressed as fol-lows:

Joseph E. PorceLl l
Maloney & Porcelll
225 Broadway
New York, NY 10007

and by deposlting eame enclosed Ln a postpaLd properly addressed wrapper in a
poet offlce under the excluelve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the eald addreasee ls the representatlve
of the petttioner hereln and that the addrees aet forth on saLd ldrapper l.s the
Last known addrees of the representative of the petltlooer.

Sworn to before me this
12th day of June, 1986.



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 12, f986

Reldyrs  Cafe ,  Inc .
22  E.  54  St ree t
New York, NY L0022

Gentlemen:

Please take notlce of the Decl"slon of the State Tax Comlsston encloeed
herewtth.

You have now exhausted your rlght of review at the adninletratlve level.
Pursuant to sectLon(s) 1138 of the Tax Lawr a proceedlng ln court to revlen an
adverse dectslon by the State Tax Conrmleslon may be l"nstituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be conrmenced l.n the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thts not lce.

Inqutrles concernlng the computetlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addreesed to:

NYS Dept. Taxation and FLnance
Audit EvaLuatlon Bureau
Aesessment Revtew Unlt
Bulldlog /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxing Bureaurs Repreeentatlve

Petltloner I s Representattve:
Joseph E. Porcel l l
Maloney & Porcelll
225 Broadslay
New York, NY 10007



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Petitlon :

o f :

REIDY'S CAFE, INC. :  DECISION

for Revlslon of a Deternination or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1., :
1980 through November 30, 1983.

Pet i t ioner,  Reidyfs Cafe, Inc.,  22 East 54th Street,  New York, New York

10022, flled a petltion for revision of a determinatlon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December 1,

1980 through Novenber 30, 1983 (Fll-e No. 59422).

A hearing was held before James Hoefer, Hearlng Officer, at the offlces of

the State Tax Conrmission, Two l,lorld Trade Center, New York, New York' on

November 19, 1985 at 9:15 A.M., wlth al l  br iefs to be subnit ted by FebruarY 5'

1986. Petitioner appeared by Mat-oney & Porcelll, Esqs. (tJill-lan P. !traloneyr

Esq.,  of  counsel) .  The Audlt  Dlvis ion appeared by John P. Dugan' Bsq. ( Irwtn A.

Levyr  Esq. ,  o f  counse l - ) .

ISSUE

I'Ihether petitioner flled a petltLon for a hearlng with the State Tax

Conrnl.sslon within 90 days of the issuance of the Notlce of Determinatlon and

Demand for Paynent of Sal-es and Use Taxes Due.

FINDINGS OF FACT

1. On Septenber 20, 1984, the Audlt Dlvlsion issued a NotLce of Determlna-

tion and Demand for Payment of Sal-es and Use Taxes Due (frNotlcet') agal.net

pet i t ioner,  ReLdyts Cafe, Inc. Said NotLce, which encompassed the perl .od
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-2-

Decenber 1, 1980 through November 30, 1983, determlned addltlonal sales and use

tax  due o f  $49,488.00 ,  p l -us  pena l ty  o f  $10r999.57  and ln te res t  o f  $14 'L32.37 ,

for a totaL amount due of $74,6L9.94.

2. In lts Answer to petltionerts Perfected Petltlon the Audtt DLvielon

"la]fflrnatlvely alleges on Lnformatlon and belLef that the petltioner falled

to timeLy flle an appllcatlon for a hearlng." There ls nothlng ln the record

to lndicate the date on whlch the Audlt DLvislon aaserts petitlonerrs late

f iLed pet l t lon was recelved.

3. The petitlon subnltted ln evidence by the Audit Dl.vislon wae elgned by

petitlonerfs presLdent on November 27, 1984. The nalling envelope was not

attached to said petitlon nor lras lt subnitted ln evl.dence. The petltlon

submltted in evidence contained no lndate stamps or any other evldence to

lndlcate the date of i te recelpt.

4.  The pet i t ion f l led by Reldyts Cafe, Inc. was prepared pr lor to November 27'

1984 and sald petitlon was placed, on November 27, 1984, ln an offlclal- depoel.tory

of the United States Postal  Servlce. The pet i t lon was addreesed to the Tax

Appeals Bureau of the State Tax Conmieelon and was enclosed ln a postpafd

envelope.

CONCLUSIONS OF LAW

A. That sectton 1138(a) (1) of  the Tax Law provides, l -n pert lnent part ,  as

f ol-lows:

r ' . . .Not ice of such determlnat lon shalL be glven to the person
l-iabl-e for the collectlon or payment of the tax. Such determlnatlon
shal1 finally and lrrevocably fix the tax unlees the person agalnst
whon it is assessed' wlthln ninety days after glvlng of notlce of
such determinat lon, shal1 apply to the tax commlsslon for a hearlng.. . t ' .



-3-

B. That the evldence ln the instant Eatter demonstrates that the petitlon

for redetermlnation lras flled on or about November 27, 1984. There is nothlng

ln the record to show that the petitlon was malled on a date other than November 27'

1984 nor is there any evidence to show that the petitlon was recelved beyond the

statutory 90 day perl-od for the flltng of a petltlon. SLnce the NotLce of

Determtnation and Demand for Payment of Sal-es and Use Taxes Due wae dated

September 20, L984, the petltlon fll lng date of Novenber 27, 1984 faLls wlthln

the 90 day perlod. See Matter of the Petltlon of CaroLyn Compton, State Tax

Comm., Februarlr  18, 1986.

C. That the petLtion of Reldyts Cafe, Inc. ls found to have been tlmely

flled and the matter ls to be returned to the Tax Appeals Bureau for further

proceedi-ngs not i-nconsistent herelrlth.

DATED: Albany, New York STATB TAX COMMISSION

JUN 1 21980
PRESIDENT
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