
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petttton
of

Pul-askl Bridge Service Station, Inc.

for RedetermLnatlon of a Deflgiency or Revlsion
of a Determlnation or Refund of SaLes & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Period 6 |  I  /  7 9-5 |  3L |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an empl-oyee of the State Tax Comlssion, that he/she is over .I8 yeare
of age, and that on the 20th day of October, 1986, he/she served the wlthin
notice of Decislon by certlfLed mail upon Pulaskl Brldge Servlce Statlon' Inc.
the petitloner ln the within proceedl-ng, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Pulaski Bridge Servlce Station, Inc.
321 McGulnness Blvd.
Brooklyn, NY IL222

and by depositing same enclosed ln a postpaid properLy addressed wrapper in a
post offlce under the excLuslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the petltioner
hereln and that the address set forth on sald lrrapper Ls the last known address
of the pet l t loner.

Sworn to before ne thLs
20th day of October,  1986.

ster oat
pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Pulaskl Brldge Service Station, Inc.

for Redetermination of a Deficiency or Revlsion
of a Determtnatlon or Refund of SaLes & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law for the
Per iod  6 /  L /79-5  /  3L /  82 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 years
of age, and that on the 20th day of October, 1986, he served the wlthln notLce
of Decision by certified mall upon Andy Fradel-akls, the representatlve of the
petitloner ln the wlthln proceeding, by encloslng a true copy thereof ln a
securely seal-ed postpaLd wrapper addressed as follows:

Andy Fradelakls
30-07 Broadway
Astor ia ,  NY 11106

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
post office under the excl-usive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitioner herel.n and that the address set forth on sald wrapper ls the
l-ast knolrn address of the representative of the petltioner.

Sworn to before ne thls
20th day of October,  1986.

n ster oat
pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S l O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

0ctober 20, f986

Pulaskl Bridge Servl"ce Statlon, Inc.
321 llcGuinness B1vd.
Brookl-yn, NY LL222

Gentlemen:

Please take notlce of the Declslon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adml.nl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew ao
adverse decLslon by the State Tax Commlssion uay be lnstituted only uoder
Arclcl-e 78 of the cLvl1 Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 monthe from the
date of thls not lce.

Inqulrles concerning the computatLon of tax due or refund alLowed l"n accordance
wlth thls declslon nay be addreesed to:

NYS Dept. Taxatl"on and FLnance
Audit Evaluatlon Bureau
Assessment Review Unlt
Bulldlng f9, State Campus
Albany' New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxiog Bureaurs Representatl"ve

Petltl"oner t s RepresentatLve :
Andy Fradelakis
30-07 Broadway
Astor la,  NY 11106



STATE OF NEW YORK

STATE TN( COMMISSION

In the !tratter of the Petl.tlon

of
3

PULASKT BRTDGE SERVTCE STATTON, rNC. DECTSTON
:

for Revtsloo of a Deternlnation or for Refund
of Sales and Use Taxes under Artlclee 28 and, 29 3
of the Tax Law for the Perlod June I, L979
through May 31, L982. :

Petl"tloner, Pulaski Brtdge Servtce StatLon, Inc.r 321 licGulooeaa Boulevard,

Brooklyn, New York IL222, flled a petLtlon for revlsion of a determinatloa or

for refund of eales and uee taxes under Articles 28 and 29 of the Tax Law for

the perLod June 1, 1979 through l lay 31, 1982 (f l le Noa. 45649 and 47853).

A hearlng was held before Arthur Johneoo, Hearlng Offl"cer, at the offlcce

of the State Tax Cornmisgion, Two World Tradc Center, New Yorkr New York' on

Aprl l  30, 1986 at 2245 P,NI.  Pet l t loner appeared by Andy Fradelakls,  C.P.A.

The Audlt DLvlslon appeared by John P. Dugan, Eaq. (Laura Nath, Eeq., of

counsel) .

ISSUE

Whether the Audlt Dl.vlslon properJ-y estlnated petLclonerrs taxable eales

on the basls of external lndLces.

FINDINGS OF FACT

1. Petltloner, Pulaskl Brldge Service Statlon, Inc.r operated a Mobtl

gaeolloe servlce statLon located at 321 llcGuinness Boulevard, Brooklyn, New

York. PetitLoner had three servlce bays to perforn repalr work.

2. on August 20, L982, as the result of an audl.tr the Audit DLvieion

lseued a Notlce of DetermLnatlon and Demand for Payment of Sales and Use Taxee
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Due coverlng the perlod June I, L979 through August 31, 1980 for taxes due of

$26,160.52 ,  p lus  pena l ty  and Ln teres t  o f  $21,049.69 ,  fo r  a  to ta l  o f  $47,2L0.2L .

On Aprll 27, 1983, a second notlce was lssued for the perlod Septenber 1, 1980

through May 3f, L982 which asgessed addl.tlonal taxee due of $38,086.78 plus

penalty and intereet. On Aprll 7, 1983, the Audlt DlvLsloo leeued a Notl"ce of

Aesessment RevLew that revised the tax due on the notlce lssued August 20, 1982

to $19,979.64 plus penal- ty and intereat.

3. Oa JuLy 15, L982, George Papadopouloe, president of petitloner'

executed a consent extendlng the perLod of llnitatlon for assessment of gales

and use taxes for the perlod June l, L979 through May 31' 1980 to July 20,

1 9 8 3 .

4. On audlt, the Audlt Dl.vlsion found that petl"tloner maiatalaed lnco'nplete

and Lnadequate books and records. Petl"tloner dld not have aoy record of dally

gasollne sales or repelr sales to verlfy sales shown on worksheets prePared by

petltionerts accountant. In addltlonr purchase involces rtere not available.

In order to verlfy taxable saLes reported, the Audlt DivisLon contacted MoblL

O11 Corporatl.on to obtaln the quantlty of gasollne purchased by petLtloner

durLng the audit perlod. The total gal-lone provlded by Mobll (531'465) agreed

with the anount shown on the accountantfs worksheet. The gal-lons, bI grade of

gaeoll.ne, nere nut-tLplled by the statewLde average seLllng price (excLudlng the

state gasoll"ne tax and salee tax) to arrive at total gasollne sales of $605r944.0O.

The Audlt Divisloo aLso estlnated repalr sales of $257,400.00 due to the lack

of eales aod purchase Lnvolces. Thls anount nas determlned based on two

mechanlcs worklng 6 hours a day, 5l days a week and uelng an hourly rate of

$25.00, lncludlng parts. The combtned audlted eaLes amouated to $863,344.00.

The Audlt Dl.vlslon reduced thls to $858,337.00 to account for New York State
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lnspect lons. Pet l t loner reported taxable sales of $139,571.00 for the eame

perlod, leavlng addltlonaL taxable sales of $71.81766.00 wlth tax due thereon of

$57 '866.42. Use tax of $200.00 was aLgo assessed on f lxed asaet acquiei t lons

of  $2 ,500.00  tn  June 1979.

5. FollowLng a pre-hearlng conference lrith the Tax Appeal-s Bureau, the

Audtt  Dlvls lon agreed that pet l t lonerfs l labl l l ty should be reduced to $50,783.50

($17,504.36 on not lce lssued August 20, 1982 and $331279.14 on not lce lssued

AptLL 27, 1983). Gasollne sal-es were adjueted to allow for leakage of 3

Percent and repalr  sales were revlsed to $185,625.00.

6. At the hearlng, counsel for the Audlt Dlvlslon conceded that the uee

tax of $200.00 should be cancel led.

7, Petitl.oner does not dlspute the gasollne sales determlned by the Audit

Divislon. Petltloner argued, however, that the allowance for leakage was

lneufflcient and the estlnate for repalr sales tras overatated. No evtdence wae

produced by petltloner to eetabLlsh the extent of lts gasoline losees durlng

the audlt perlod, nor dld petltloner show that the repalr sales ltere errooeoue.

CONCLUSIONS OF LAW

A. That sectton 1138(a) of the Tax Law provldes that "if a return whea

fl1ed is lncorrect or lnsufflclent, the anount of tax due shall- be deternlned

by the tax commlsslon from such lnformatton as nay be avallable" aad authorlzes,

where necessary, an estlmate of tax due tton the basls of external lndlcestt.

B. That sectlon 1135(a) of the Tax Law provldes that every persoo requl"red

to collect tax shalL keep records of every sale and all anounts paid, charged or

due thereon and of the tax payabLe thereon. Such records shaLl l.ncLude a true

copy of each sales s1lp, invotce, recelpt or statement.
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C. That petltloner provlded lnadequate and ioconplete booke aod records

for purposes of verLfylng taxable gales. Accordlngly, the Audlt DivLel.onfs uae

of third party purchasee and statewtde average selllng prlces as a basle for

determlnlng petltlonerrs llablllty lras proper pursuant to sectlon 1138(a) of

the Tax Law.

D. That the estinate procedures adopted by the Audlt Dlvlelon for repalr

saLeg were reasonable under the clrcumstances. When a taxpayerte recordkeeplng

ls faulty' exactness le not required of the examlnerts audlt (Matter of ll,ever v.

State Tax Comlsslon, 61 AD2d 223). Petltloner felled to sustaln l"te burden of

showlng that ghe nethod of audlc or the anount of tax asseesed naa erroneoua

(Matter of Surface Line Operatorg Fraternal Organl.zatl.oo, Ioc. v. State Tax

Couml.ssLon, 85 AD2d 858).

E. That the petltton of Pul-askl Brldge Servlce StatLon, Inc. le granted

to the extent that the addl.tlonal taxes due are reduced to $501583.50 (Flndlnge

of Fact "5" and "6rr); the Audlt Divl.slon ls hereby dlrected to nodlfy the

notlces of deCernlnation and demands for payoent of salee aod use taxee due

tssued August 20, 1982 and AptLL 27, 1983; and that, except as so granted, the

petltlon Ls in all other reepects dealed.

DATED: Albany, New York STATE TN( COMMISSION

ocT 2 0 1980
PRESIDENT
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State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

rA-36 <67rc>

6(
+
?ppeals Durcau

ll.oom XAT - D,ds. it9. 'i

Date of RequestRequest?&

1*7 - BIdg. H9 '":,,
Can'pus \

SociaL Securi ty Number

Name

Date  o f  Pe t i t i on

3/r %-e*"r*L sh"/
A,rr1fu,%-%//?ry

Please f ind most,  recent address of taxpayer descr ibed below; return to person named above.

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

tz/s/ra

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

October 20' 1986

Pulaskl Brldge Service Statlon, Inc.
321 McGuinness Blvd.
Brooklyn, NY L1222

Geotlemen:

Please take ootlce of the Declsioa of the State Tax Connl.sslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admLnlstrattve level.
Pursuant to sectlon(e) 1138 of the Tax Law, a proceedLng in court to revielt ao
adverse decl.sion by the State Tax ComlesLon may be iaetituted only under
Artl"cl-e 78 of the Clvll Practice Law and Rulesr and must be co"'menced Ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nooths fron the
date of thig notLce.

InquirLes concernLng the conputatlon of tax due or refund allowed tn accordance
with thls decleion nay be addressed to:

NYS Dept. Taxatton and Flnance
Audlt EvaLuation Bureau
Agsessment Revlew Unit
Bulldlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truJ-y yours r .

STATE TN( COMMISSION

cc: Taxtng Bureaurs Representatlve

Petlcloner I e RepresentaElve :
Andy Fradel-akls
30-07 Broadway
AstorLa, NY 11106



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petltlon

o f

PULASKI BRIDGE SERVICE STATION, INC.

for Revl"slon of a Deternl"natLon or for Refund
of Sales and Uee Taxes under Articles 28 artd, 29
of the Tax Law for the Perlod June 1, L979
through May 31, L982.

DECISION

I
Petltloner, Pulaski Brtdge servlce st'ation, rac.r 321 I't 'cGulnoeea'Bouleverd,

Brooklynr New York IL222, flled a petltlon for revlslon of a determlnatlon or

for refuad of sales and use t:rxes under ArtlcLeg 28 and 29 of the Tax Law for

the perlod June 1, 1979 through May 31, 1982 (f l le Nos. 45649 and 47853).

A hearlng was held before Arthur Johnson, Hearlag Offlcer' at the offlcee

of the State Tax Comlgslon, Two World Trade Center, New York' New Yorkr on

Aprl l  30, 1986 at 2t45 P.\7. PetLt loner appeared by Andy Fradelakle, C.P.A.

The Audit Dl.vl.slon appeared by John P. Dugan, Esq. (taura Nath, Esg., of

counseL).

ISSUE

Whether the Audl"t Dlvlslon properly estlnated petLtlonerte taxable galea

on the basis of external Lndlces.

FINDINGS OF FACT

t. Petitlonerr PuLaskl Brtdge Servlce Statlon, Iuc., operated a Mobl1

gasollue servlce statlon located at 321 McGulnness BouLevard, Brooklyn' New

York. Petl.tloner had three eervl"ce bays to perforn repal"r work.

2. On August 20, L982, as the result of an audlt, the Audic Dlvisl"on

leeued a Notice of Deternlnatlon and Demand for Paynent of SaLes and Uee Taxee



-2 -

Due coverlng the perlod June I , LgTg through Auguet 31, 1980 for taxes due of

$261160.52 ,  p lus  pena l ty  and Ln tereg t  o f  $21,049.69 ,  fo r  a  to ta l  o f  $47,2L0.2L .

On Aprll 27, 1983, a eecond notlce wag issued for the perlod Septenber l, 1980

through May 31, L982 whlch aesessed addltl"onal taxes due of $38'086.78 plue

penalty and interest. On Aprll 7, 1983, the Audlt Divlslon ieeued a Notlce of

Assessment Revl.ew thac revlsed the tax due on the notlce leeued August 20' L982

to $19,979.64 plus penalty and lnterest.

3. 0n July 16, 1982, George Papadopoulos, president of petltloner'

executed a consent extendlng the perl.od of llnltatlon for asgessmeot of salee

and use taxes for the period June 1, L979 through May 31, 1980 to July 20,

1 9 8 3 .

4. On audlt, the Audit Dlvlslon found that petltioner malotained ioconplete

and inadequate books and records. Petittoner dtd not have aay record of dally

gasollne sales or repalr sales to verlfy sales shown on worksheets prepared by

petLtlonerrs accountant. In addition, purchase involces lrere not avallable.

In order to verlfy taxable sales reported, the Audlt Dlvislon contacted Mobil-

011 Corporatl"on to obtaLn the guantlty of gasollne purchaeed by petltloner

durlng the audtt perlod. The total gal-Lons provlded by }4ob11 (531'465) agreed

wlth the aoount shown on the accountantts worksheet. The gallone' by grade of

gaeollne, lrere nultiplLed by the statewlde average sellLng price (excludlag the

state gasoLine tax and sales tax) to arrlve at total gasoline sales of $605'944.00.

The Audit Divlston also esttnated repalr sales of. $257,400.00 due to the lack

of sales and purchaee lnvol.ces. Thls artrount rraa determlned based on two

mechanlcs worklng 6 hours a dayr 5l days a week and usl.ng an hourly rate of

$25.00, includtng parts.  The combined audited saleg amounted to $8631344.00.

The Audit DLvl"sLon reduced this to $858,337.00 to account for New York State
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lnspect l .ons. Pet l t loner reported taxable sal-es of $139,571.00 for the same

period, leavlng addlt lonal taxable sales of $718,766.00 wLth tax due thereon of

$57 '866.42. Use tax of $200.00 was al-eo asgeesed on f lxed aaset acqul"sl t loos

of  $2 ,500.00  ln  June L979.

5. Followlng a pre-hearlng conference wlth the Tax Appeals Bureau, the

Audlt Dlvl"elon agreed that petJ"ttonerre llabillty should be reduced to $50r783.50

($17,504.36 on not lce iseued August 20, 1982 and $33,279.14 on oot lce Lssued

AprLL 27, 1983). Gasollne sales were adJusted to allow for leakage of 3

Percent and repalr  sales were revleed to $185,625.00,

6. At the hearlng, counsel for the Audit Dlvlglon conceded that the use

tax of $200.00 should be cancel led.

7. Petitioner does not dlspute the gasoline sales deternined by the Audlt

Dl"vlsion. Petitloner argued, however, that the allowaoce for leakage ltas

lnsuffLclent aod the estlmate for repalr sales nas over€rtated. No evldence ltaa

produced by petttloner to establLsh the extent of lts gasollne loesee durlng

the audit perlod, nor dld petLcloner show that Ehe repal.r sales were erroneous.

CONCLUSIONS OF LAW

A. That sectlon 1138(a) of the Tax Law provldes that "lf a returo wheo

flled is incorrect or lnsufflclentr the amount of tax due shall be deternlned

by the tax comnLsslon from such lnformatl.on as nay be aval.Lablett and authorlzee'

where necessary, an estlmate of tax due rron the basle of external indlceerr.

B. That sectlon 1135(a) of the Tax Law provl.des that every person requlred

to collect tax shall keep records of every sale aod all amounte pald, eharged or

due thereon and of the tax payable thereon. Such records ehaLl lnclude a true

copy of each gales sLlp, lnvotce, recelpt or staterent.
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C. That petltioner provlded inadequate and lncomplete books and records

for purposes of verLfylng taxabLe sales. AccordlngLy, the Audlt DlvLslonts use

of thlrd Party purchases and gtatewlde average selltag prl.ces as a baels for

determlnlog petltlonerrs Itabtllty nas proper pursuant to sectlon 1138(a) of

the Tax Law.

D. That the estfunate procedures adopted by the Audlt Divleloa for repalr

sales were reasonabLe uader the circumatancea. When a taxpayerrs recordkeeplng

ls faulty, exactnegs Ls not required of the examlnerfs audlt (Matter of Meyer v.

ltate Tax ConnlesLon, 61 AD2d 223). Petltloner falled to sustaio lts burdea of

showing that the nethod of audlt or the amount of tax assessed was erroneous

(Matter of Surface Llne Operators Fraternal Organlzatlon, Inc. v. State Tax

Connlselon, 85 AD2d 858).

E. That the petltlon of Pulaskl Brtdge Servlce Statl.on, Inc. ls granted

the extent that the additlonal taxes due are reduced to $501583.50 (Ftadlage

Fact rr5rr and "6'r); the Audtt DLvlslon ls hereby directed to rnodify the

notlces of deternlnatlon and demands for paynent of salee and uee taxes due

lssued August 20' 1982 and lrytLL 27, 1983; and that, except as so graoted, the

petitlon Ls Ln all- other respects denled.

DATED: Albanyr New York STATE TN( COMUISSION

ocT 2 01986
PRESIDENT

to

of


