
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petttlon
o f

The Present Company, Inc.

for Redetermlnation of a Deftciency or Revlsl.on
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r { o d  9 / L / 7 7  -  5 / 3 1 / 8 1 .

AFFIDAVIT OF MAILING

Stace of New York :
s g .  :

County of Albaoy :

Davld Parchuck/Janet M. Snay, betng duly sworn, depoges and says that
he/she ts an enployee of the State Tax ConmLsglonr that he/ehe ls over 18 years
of age, and that on the 20th day of November, 1986, he/she served the wlthin
notl"ce of Declslon by certlfled nal1 upon The Preseng Company, Inc. the
petltloner tn the wlthln proceedtnBr by enclosLng a true copy thereof in a
securely sealed postpald rrrapper addressed ae fol-lolts:

The Present Conpany, Inc.
82 St.  Paul Street
Rocheeter, NY L4604

and by deposltlng same enclosed ln a postpald properly addressed wrapper Ln a
post offl"ce under the exclusive care and custody of the Unlted States Poetal
Servlce within the State of New York.

That deponent further
herein and that the address
of the petLt loner.

Sworo to before me thls
20th day of November, 1986.

says that the sald addreesee ls the petltioner
set forth on sald ltrapper ls the l-ast knom addrees

co ster oaths
sect l"on 174pursuant to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

The Present Companyr Inc.

for Redeterolnatlon of a Deficlency or RevisLon
of a DeteruLnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l . o d  9 l L l 7 7  -  5 l 3 L l 8 L .

AFFIDAVIT OF MAITING

State of New York :
s g .  :

County of Albany :

David Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she is an enployee of the State Tax Coqmlsslon, that he/she ls over 18 years
of age, and chat on the 20th day of November, 1986, he served the wlthln aotlce
of Declslon by certlfled nall upon Peter L. Faber, the representattve of the
petltLoner ln the wlthln proceedlnB, by encloalng a true copy thereof to a
securely eealed postpald nrapper addressed as follows:

Peter L. Faber
Kaye, Scholer, Flerman, Hays & Handl-er
425 Park Avenue
New York, NY 10022

and by depositlng same enclosed ln a postpatd properly addressed wrapper ln a
post offtce under the excluslve care and custody of the UnLted Staces Postal
Servtce wlthtn the State of New York.

That deponent further says that the said addressee le the representatlve
of the petltLoner herein and that the address set forth on sald lrrapper ls the
last know? address of the representatlve of the petltloner.

sworn to before ne thts
20th day of November, 1986.

rLzed to aduLnlster oaths
pureuant to Tax Law sectlon L74
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November 20' 1986

The Present Conpany, Inc...
82 St. Paul Street
Rochester, NY L4604

Gentlemen:

Please take oottce of the Decislon of the State Tax Cornnl"sslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnLnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn courc to revlew an
adverse dectslon by the State Tax ConnlssLon nay be lnstl"tuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be co'n-eoced Ln the
Supreme Court of the Stace of New York, Albany Countlr wlthln 4 monthe from the
date of thls not lce.

Inqulrles concernlng the computatLon of tax due or refund allowed ln accordance
wlth this declston nay be addressed to:

NYS Dept. Taxation and Flnance
Audtt Evaluatton Bureau
Agsessment Revlew Unlt
Bulldtng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly youre'

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representat ive

Peti t ionerr s Representat lve:
Peter L. Faber
Kaye, Scholer, Flerman, Ilays & Handler
425 Patk Avenue
New York, NY 10022



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon

o f

THE PRESENT CoMPAI.IY, INC.

for Revlsion of a Deterninatlon or for Refund
of Sales and Use Taxes under Artl.cles 28 and. 29
of the Tax Law for the Period September 1, L977
through May 31, 1981.

DECISION

Peti t ioner,  The Present Company, Inc. r  82 St.  Paul Street,  Rochester,  New

York 14604, fl1ed a petltion for revlsion of a determLnatlon or for refund of

sales and use taxes under Articl-es 28 and 29 of the Tax Law for the perlod

September  1 ,  1977 th rough May 31 ,  1981 (F i le  No.  36713) .

A hearlng was held before.Dorls E. Stelnhardt,  Hearing 0ff lcerr at  the

offlces of the State Tax Commlsslon, Two World Trade Center' New York' New

York ,  on  November  20 ,1985 a t  1 :30  P.M. ,  w l th  a l l  b r ie fs  to  be  subn l t ted  by

February 28, 1986. PetLtloner appeared by Kaye, Scholer' Fierman, Hays &

Handler (Peter L. Faberr Esq.,  of  counsel) .  The Audlt  DivLslon appeared by

John P. Dugan, Esq. (Anne Murphy, Esq. r of counsel).

ISSUE

lJhether paynents to petitioner represented a rebate or a reductlon ln the

prlce of catalogs purchased by it or a dlstrlbution of advertlslng revenues.

FINDINGS OF FACT

1. On Decernber 14, 1981, as the result  of  a f le ld audlt ,  the Audtt

Divlsion lssued a Notice of Determlnation and Demand for Payment of Sales and

Use Taxes Due agalnst petltloner, The Present Company, Inc. (the ttCompanytt),

assesslng sal-es and use taxes due ln the amount of $21 1273.03, plus lnterest of



-2 -

$3,533.34, for a total  amount due of $24,806.37 for the period Septenber 1,

L977 through May 31, 1981.

2, On December 5, 1980, the Company executed a consent extending the

perlod of l-lmltatlon for assessment of sales and use taxes under Articles 28

and, 29 of the Tax Law for the perlod Septernber 1, L977 through February 28,

1978 to June 20, 198f. A second consent lras executed on June 5, 1981, extending

the period of llnitatlon for assessment of saLes and use taxes for the period

September 1, 1977 through May 31, 1978 to September 20, 1981. A thtrd consent

was executed on September 15, 1981 whlch extended the period of l-lnltatlon for

assessment of sales and use taxes for the period September 1, 1977 through

August  31 ,  1978 to  December  20 ,  1981.

3. The Conpany lras engaged ln the catalog sholrroom buslness. The merchan-

dlse catal-ogs dlstrlbuted to the publ-lc by the Conpany rrere purchased from

Merchandlsers' Assoclatlon, Inc. ("MAI"). MAI rtras a not-for-profit corporatlon

located ln Ill lnols. Its members lncluded the Company and twelve other companlee

engaged in the business of selling merchandlse by catal-og. IIAIrs sole actl.vity

was the productlon of catalogs for its members.

4. The audit revealed that the Company had fall-ed to pay sales or use tax

on Lts catalog purchases. Using btlJ.lng lnvoices fron l[AI to the Conpany' the

audltor calculated total-  taxable catalog purchases of $9581620.23 for the audit

perlod. The company conceded that use tax was owed on lts catal,og purchases;

however, Lt maintalned that lts purchases should be reduced by paynents of

$3031900.41 made to the Conpany by !fAI, since it took the posltlon that the

pa)rments represented a refund of a portlon of the catal-og purchase prlce. The

Audit Dl.vlsion treated those payments as revenue to the Conpany from advertlslng.



-3 -

The assessment under conslderatLon reflects use tax lmposed on the disputed

amount  o f  $303,900.41  on ly .

5. In the fall of each year, MAI entered lnto contracts wlth prlnters'

lithographers and other persons necessary for catalog productlon. The followlng

Januaryr the Cornpany woul-d transmlt to IIAI lts catalog needs for the upconlng

year. MAI would then begin lssuing blll ing invoices to the Company based on

projected catalog productlon costs, incl-udlng }[AIts operating expenses.

6. I"IAI also executed contracts with vendors and manufacturers who paLd

!1AI for listing their products ln the memberst catalogs. Paymente from these

vendors and manufacturers were nade dlrectJ-y to MAI and becarne Part of lts

general fund. These funds were not segregated for the benefit of nembers and

were subJect to the cLalns of llAI credltors.

7. !1AI owned the copyrights on the catalogs lt produced and granted lte

members the right to use them. I'IAI real-lzed no proflt on its operatlons. When

!1AI determlned that its receipts ruere greater than lts comblned production and

operating costs, the excess recelpts were dlstributed to its members ln proportion

to the number of catal-ogs whlch the member had purchased.

8. The auditor treated payments made by llAI to the Company as advertlslng

revenues, having their basls in the funds coll-ected by llAI from the vendors and

manufacturers Llsted ln member catalogs. The Company presented confltctlng

testimony regardlng the nature of these pa)rments. On the one hand' the pa)tnents

were characterlzed as adjustments or refunds in the purchase prlce of the

catalogs, ref lect ing changes in proJected product lon costs.  However '  l - t  was

conceded by the Company that the source of these paynents was funds received by

IIAI from vendors and manufacturers.

9. The bllLlng lnvoices utlLized by the Audit Dlvlslon ln determlnl.ng the

Conpanyrs taxable catalog purchases took Lnto account only the costs of productlon.
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The projected cost of producing the catalogs was not adjusted to take Lnto

conslderatlon antielpated revenues fron advertLslng. The bll-l-ing lnvolces dld

not reflect the dlstrLbution of funds from llAI to the Company.

CONCLUSIONS OF LAW

A. That Tax Law $1110 inposes a use tax for the use lrlthin New York State

of any tanglble personal property purchased at retail except to the extent that

such property may be subJect to sales tax under Articles 28 and 29 of the Tax

Law. The tax ls imposed upon ttthe consideratLon gl.ven or contracted to be

given for such property" (Tax Law $1110).  For purposes of the use tax'  the

regulations define the term ttconsideratlonrrr Ln part, as rfthe amount paid for

any  proper ty . . . va lued in  money. "  (20  NYCRR 53L.2 ta l . )

B. That the funds paid to the Conpany by I-IAI represent a reductlon to the

purchase price of the catalogs. The essence of the transactlon between the

buyer and the sell,er ls that petLtioner pays actual productlon cost: the

proJected cost less the refund. The amount of consideration' therefore' ltag

the net cost to llAI of producing the catal-ogs, and the funds paid to the

Company were necessary to balance llAlts net costs wlth the Companyrs payments

on the bill lng invoices.

C. That the petltion of The Present Company, Inc. ls hereby granted' and

the Notice of Determination and Demand for Paynent of Sales and Use Taxes Due

lssued on December 14, 1981 ls cancel led.

DATED: Albany, New York STATE TAX COMMISSION

NOv 2 0 1986
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

Novernber 20' 1986

The Preseot Conpany, Inc.
82 St.  Paul Street
Rochester, NY L4604

Gentlemen:

Please take notlce of che Declslon of the State Tax Conmlsslon encl-osed
herewLth.

You have now exhausted your rlght of revlew at the adnlnlstrat,Lve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt 8n
adverse declsloa by the State Tax Conmlssion may be lnstltuted only under
Artlcle 78 of the Civll Practlce Law and RuLee, and mugt be cornmenced ln the
Suprene Court of the State of New York, Albany County, lrlthln 4 monthe fron the
date of thts not lce.

Inqulries concernlng the conputatlon of tax due or refund allowed Ln accordance
with th{s decl.sion nay be addressed to:

NYS Dept. Taxation and Ftnance
Audlt Evaluatton Bureau
Agsessment Revlerf, Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone /i (518) 457-2086

Very truly yours,

STATE TA"'( COMMISSION

cc3 Taxlng Bureaurs Representattve

Pecltloner t s Representatlve :
Peter L. Faber
Kayel Scholer, Fierman,, Hays & Handler
425 Patk Avenue
New York, NY 10022



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the PetLtion

o f

TIIE PRESENT COMPAT'IY, INC.

for Revlsion of a DeterminatLon or for Refund
of Sales and Use Taxes under Artl.cLes 28 and 29
of the Tax Law for the Perlod September 1, 1977
through May 31, 1981.

DECISION

Peti t ioner,  The Present Company, Inc.r  82 St.  Paul Streetr Rochester,  New

York 14604, fll-ed a petltlon for revislon of a determination or for refund of

sales and use taxes under Artleles 28 and 29 of the Tax Law for the perlod

September 1, L977 thtough May 31, 1981 (Fl le No. 36713).

A hearlng was held before Doris E. Steinhardt, Ilearing Offlcer, at the

offlces of the State Tax Connission, Two World Trade Center, New Yorkr New

York, on Novenber 20,1985 at 1:30 P.M., wLth al l  br lefs to be subuLtted by

February 28, 1986. Petitloner appeared by Kaye, Scholer, Flerman' Hays &

Handler (Peter L. Faber,  Esq.,  of  counsel) .  The Audlt  Dlvis lon appeared by

John P. Dugan, Esq. (Anne Murphy, Esg.,  of  counsel) .

ISSUE

Whether payments to petitloner represented a rebate or a reductlon ln the

price of catalogs purchased by lt or a distributlon of advertislng revenues.

FINDINGS OF FACT

1. On December L4, 1981, as the result  of  a f ieLd audit ,  the Audlt

DlvlsLon lssued a Notlce of Determlnation and Demand for Paynent of Sales and

Use Taxes Due agalnst petltloner, The Present Companl, Inc. (the ttConpanytt),

assessing sales and use taxes due ln the amount of $21 r273.O3, plus lnterest of
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$31533.34, for a total  amount due of $24,806.37 for the period Septeuber 1,

L977 through May 31, 198f.

2. On December 5, 1980, the Conpany executed a consent extendlng the

perlod of limitatlon for assessment of saLes and use taxes under Artlcles 28

and 29 of the Tax Law for the perlod September 1, 1977 through February 28'

1978 to June 20, 1981. A second consent was executed on June 5'  1981' extendlng

the pert-od of linitatlon for assessment of sales and use taxes for the perLod

Septenber 1, 1977 through May 31, 1978 to September 20, 1981. A third consent

was executed on September 15, 19B1 which extended the perlod of llnltatlon for

assessment of sal-es and use taxes for the perlod September 1, 1977 through

August  31 ,  1978 to  Decenber  20 ,  1981.

3. The Company was engaged in the catalog showroom business. The merchan-

dLse catal-ogs distributed to the public by the Company nere purchased from

Merchandlsersr AssociatLon, Inc. (ttMAItt). MAI was a not-for-profLt corporatlon

located ln ll-l-l-noJ.s. Its members included the Company and twelve other companles

engaged ln the business of selllng merchandl.se by catalog. !IAI's sole actlvlty

was the production of catal-ogs for its members.

4. The audit revealed that the Company had falled to pay sal-es or use tax

on lts catalog purchases. Using blll ing lnvoices fron IIAI to the Company, the

audltor calculated total taxabl-e catalog purchases of $958,620.23 for the audlt

perlod. The Conpany conceded that uae tax was owed on lts catalog purchaees;

however, lt mal.ntained that lts purchases should be reduced by paynents of

$303,900.41 made to the Company by I'1AI, slnce it took the posltlon that the

payments represented a refund of a portlon of the catalog purchase prlce. The

Audit Dlvlslon treated those payments as revenue to the Company from advertlelng.
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The assessment under consideration reflects use tax lmposed on the dlsputed

amount of $303,900.41 onl-y.

5. In the falL of each year, ltAI entered lnto contracts wlth prlntera,

llthographers and other persons necessary for cataLog productlon. The foJ-lowlng

Januaryr the Conpany would transmit to llAI Lts catalog needs for the upcomLng

year. l'1AI would then begin lssuing bllllng lnvolces to the Company based on

proJected catalog productl.on costs, lncluding llAIfs operating expenses.

6. l[AI also executed contracts wlth vendors and manufacturers who pald

l"lAI for llsting thelr products ln the membersr catalogs. Payments from these

vendors and manufacturers were made dlrectly to I,IAI and became part of lts

general- fund. These funds nere not segregated for the benefit of members and

were subJect to the clalms of !1AI credLtors.

7. !1AI owned the copyrtghts on the catalogs it produced and granted ltg

nembers the rlght to uae them. I'IAI reallzed no proflt on its operatlons. When

I"IAI determlned that its recelpts rf,ere greater than lts combLned productlon and

operatlng costs, the excess receipts were dl.stributed to its members ln proportlon

to the nunber of catalogs which the member had purchased.

8. The auditor treated paynents made by l{AI to the Conpany as advertlelng

revenues, havlng thelr basLs ln the funds col,l-ected by llAI from the vendors and

manufacturers l-lsted ln member cataloge. The Company presented confllctlng

testlmony regarding the nature of these pa)'ments. On the one hand' the paynents

were characterlzed as adJustments or refunds Ln the purchase prLce of the

catalogs, reflectlng changes ln projected productlon costs. Ilowever' lt was

conceded by the Company that the source of these payments was funds received by

I'IAI from vendors and manufacturers.

9. The bllltng invoices utfl-ized by the Audlt Dlvlsion ln deternlnl.ng the

Conpanyrs taxable catalog purchases took lnto account only the costs of production.
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The projected cost of produclng the catalogs nas not adJusted to take lnto

consl.deratlon anticlpated revenues from advertislng. The blll ing invoLces dld

not reflect the distrlbution of funds fron l"lAI to the Company.

CONCLUSIONS OF LAW

A. That Tax Law $1110 inposes a use tax for the use within New York State

of any tanglbLe personal property purchased at retall except to the extent that

such property may be subJect to sales tax under Articles 28'and 29 of the Tax

Law. The tax is imposed upon "the consideration glven or contracted to be

glven for such property" (Tax Law S11f0).  For purposes of the use taxr the

reguJ-at ions def lne the tern | tconsiderat ionrt 'Ln part ,  as | t the amount pald for

any  proper ty . . . va lued ln  money. "  (20  NYCRR 53L.2 ta l . )

B. That the funds pald to the Conpany by l"lAI represent a reductlon to the

purchase price of the catalogs. The essence of the transaction between the

buyer and the selIer Ls that petltioner pays actual productlon cost: the

projected cost less the refund. The amount of conslderatlon, therefore, was

the net cost to IIAI of producing the catalogs, and the funds pal.d to the

Company nere necessary to balance llAIfs net costs wlth the Conpanyrs payments

on the biL11ng Lnvoices.

C. That the petitLon of The Present Company, Inc. le hereby granted, and

the Notice of Determinatlon and Demand for Paynent of Sal-es and Use Taxes Due

issued on December 14, 1981 ts cancel l -ed.

DATED: AJ-bany, New York STATE TAX COMMISSION

Nov 2 0 1980




