
STATE OF NEW YORK

STATE TAX COMMISSION

the Matter of the Pe
o f

Matthew Pralnito
d lb la  V i l lage  Ptzza

for Redetermlnation of a DefLclency or Revl"sl-on
of a DetermlnatLon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Pe
6 l r /8 r  -  2129184 .

State of New York :
ss .  :

County of Albany :

he/she ls an enpLoyee of the State Tax Coml"ss
of age, and that on the 28th day of January, 1
not ice of Declsion by cert l f led mal l  upon Matt
the petitioner ln the wlthln proceeding, by enc
securely sealed postpald nrapper addressed as f

Matthen Pralnlto
d lb la  V l l lage  Ptzza
5 Broadway
Massapequa, NY 11758

and by depositing same encLosed in a postpald p
post office under the excluslve care and custod
Service within the State of New York.

AFFIDAVIT OF MAILING

, that he/she ts over 18 Years
, he/she served the wlthln
Prainlto dlb/a Vll lage PLzza,

osing a true copy thereof ln a
l lows:

rly addressed wrapper Ln a
of the Unlted States PostaL

Davld Parchuck/Connle Hagelund, belng duly snorn, deposee and eays that

That deponent further says that the sald
hereln and that the addreaa set forth on sald
of the pet l t loner.

ls the petltloner
the last known addresa

sgee
apper ls

sworn to before me this
28th day of January, 1986.

nLster oathe
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Matthew Pralnito
d/b/a Vl l lage PLzza

for Redetermination of a Deflcl-ency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r t o d  6 / L / 8 L  -  2 / 2 9 / 8 4 .

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, being duly sworn, deposes and says that
he/she is an employee of the Scate Tax Commisslon, that he/she Ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wtthin notice
of Declslon by certlfied mail upon Stewart Wetnreb, the representative of the
petLtloner in the wlthln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Stewart Welnreb
Pappas, ltarshall & Stnon
2375 Bed.ford Avenue
Bel lmore ,  NY 11710

and by depositl.ng same enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the representatLve
of the petl"tloner hereln and that the address set forth on sald wrapper ls the
last known address of the representat lve of the petLt loner.

Sworn to
28th day

before me thls
of January, L986.

ter oat
pursuant to Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y , - N E W  Y O R K  L 2 2 2 7

January 28, 1986

Matthew Pralnito
d lb la  V i l lage  Ptzza
5 Broadway
Iviassapequa, NY 11758

Dear Mr. Prainl to:

Please take notice of the Decislon of the State Tax Connnissl.on enclosed
herewith.

You have now exhausted your rtght of review at the adnl-nistratlve level-.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse decislon by the State Tax Commisslon may be lnstl-tuted only under
ArtlcLe 78 of. the Clvll Practl-ce Law and Rules, and must be conrmenced lu the
Supreme Court of the State of New York, Albany Countyr withln 4 nonthe from the
date of thls not ice.

Inquirles concerning the computation of tax due or refund allowed in accordaoce
wlth thls declsion nay be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltigatlon Unit
Bulldlng /19, State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours'

STATE TA)( COMMISSION

cc: Pet i t ionerts Representat ive
Stewart Welnreb
Pappas, Marshall & Slnon
2375 Bed,ford Avenue
Bel lnore ,  NY 11710
Taxlng Bureaurs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet

o f

MATTHEW PRAINITO
DlB/A VILLAGE PIZZA

for Revision of a Det,erninat ion o
of Sales and Use Taxes under Arti
of the Tax Law for the Perlod Ju
through February 29,  L984.

Peti t ioner,  Matthew Praini to

New York 11758, f i led a pet, i t ion

of sales and use taxes under Art i

June 1, 1981 through February 29,

A formal hearing was held be

off ices of the State Tax Comrnissi

York ,  on  September  9 ,  1985 a t  9 :1

MarshaLl,  Esqs. (Stewart Welnreb,

appeared by John P. Dugan, Esq.

Whether the pet l t ion of  Mat t

with the State Tax Commission wit

determlnation of sales and use

the Tax Law.

1.  A Not lce of  Determlnat i

Taxes Due,  dated Septenber 20,  I

1 ,

/bla VLILage PIzza, 5 Broadrray'  Massapequa,

revision of a determination or for refund

s 28 and 29 of the Tax Law for the perl"od

1 9 8 4  ( F i l e  N o .  5 7 8 9 6 ) .

Jean Cor ig l iano,  Hear l -ng Of f icer ,  a t the

, Two I'torld Trade Center, New York, New

A.M. Pet l t loner appeared by Pappas &

.,  of  counsel) .  The Audit  Divls lon

ae l  G l -annon,  Esq. ,  o f  counse l ) .

ISSUE

Praln l to d/b/a Vl l lage Ptzza was f i led

ninety days of the givlng of a notice of

due  as  requ i red  by  sec t l on  1138 (a )  (1 )  o f

INGS OF FACT

and Demand for Payment of Sales and Use

,  was issued against  pet i t ioner ,  Mat thew

DECISION

for
s

Refund
28 and
1 9 8 1

29

n

s

i



alleges that lt wae malled on Se er L4, 1984 and that pet l t lonerra pet l tLon

Pralni to d/bla Vl l lage Ptzza, ase

penalty and lnterest for the perl

2. Although the notlce was

would be tlnely only lf lt had

December 13, 1984. The auditor

September 11, 1984 dattng l t  as of

by the Audlt Divlslon as a basis f

After revlew by a supervlsor and t

In accordance with routine offlce

the notlce by sendlng the audltor

nal"ll"ng addressed to petitl,oner.

"9-14-84" and the lnl t ia ls rrEBSrr 1

3. Pet l t loner admlts receipt

4. The not lce sent to pet l t i

"SE: This determinatlon sh
hearing is flled with the Sta

the tax'r  (emphasls added).

5. The pet i t ion was received

on Decembet  2 I ,  1984.

6. The pet l t ion in quest lon

pet i t lonerts representat ive dated

pet i t ion was enclosed bears a pr iv

It l"s the regular custom and pract

representative to mall letters on

-2-

rting taxes ln the amount of $19 1993,47 plus

June 1, 1.981 through February 29, 1984.

ted Septembet 2O, L984, the Audlt DivlsLon

flLed wlthln ninety days of malling, or

tlfled that she prepared the notlce on

Septenber 20, L984 to reflect the date used

the computatlon of penalty and lnterest.

lng, the notlce was forwarded to the mallroom.

cedures, the mall clerk confLrned nalllng of

photocopy of a recelpt for certifled

receipt bearg the handwrltten notatlon

the space reeerved for postmark or date.

of the not lce.

r  s t a t e s :

11 be flnal unLess an appllcatlon for
e Tax Commlsslon wlthin 90 daye from

by the Tax Appeals Bureau and date stamPed

accompanied by a cover l-etter prepared by

cember 14, 1984; the envelope ln whlch the

meter stamp also dated December L4' L984.

withln the Law off lce of pet l t lonerfg

day on whlch they are metered.

the date of thLs notlce or s the Tax Commission shall redeterrnl,ne

ce

he



A.  That  sec t ion  1138(a)  o f

nation of sales and use taxes due

unless the person agalnst whon it

for a hearing withl"n ninety days

The statute further provides that

the date of nai l lng of such not i

not ice sent,  to pet l t ioner unequi

days to challenge the petition

of this st ,atement,  the ninety day

Septenber 20, 1984 regardless of

occurred on Septenber 14, 1984 [C

LLL? (1977)  I  .

in an envelope bearing a private

be received by the Tax Commisslon

notice of determination. It was

-3-

LUSIONS OF LAW

he Tax Law provides that a not ice of deterui-

shal-l finally and irrevocably fix the tax

ls assessed shall apply to the Tax Conrmission

the giving of notice of such determinatlon.

the giving of notlce shall comrnence to run from

[Tax Law sec t lon  LL47(a)  (1 ) ] .  However ,  the

l1y states that the pet i t loner had ninety

ng on the date of the notlce. In llght

statutory perlod nust be counted from

he fact that nailing may actually have

. Douglas Donohue v. Conmission, 35 T.C.M.

tmark. To be t inely,  such a Pet i t ion

thin nlnety days from the date of the

t recelved unt l l  December 21, 1984' ninety-two

r the pet l t lon was not t imeJ-y f t led.

B. That pursuant,  to sect lon L147, subd. (a) (2) of  the Tax Law, a document

bearing a Unlted States postmark deened delivered on the date of the postmark

the statute further provides that rr fT]hls

of postmarks not made by the United States

stanped on the envelope. However,

subdlvlsion shall apply in the ca

Post Off ice only l f  and to the ex

The Tax Cornmission has provided t

t provlded by regulation of the tax conrml.sslon.t'

t where an envelope bears a private postmark,

a pet i t ion wi l l  be deemed f t led

6 0 1 . 3 )  .

receipt by the Tax Commission (20 NYCRR

C. That the pet i t ion of Mat PrainLto was mai led on Decenber 14' 1984

must

days from the date of not ice.



D. That the petitlon of },lat

respects denied.

DATED: Albany, New York

JAN 2 81986

-4-

Pra in i to  d lb la  Vi l lage Pizza is ln al l

STATE TAX COMMISSION

PRESIDENT
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rA-36 (e176) S ta te of Nerd York - Department of Taxation and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Requested Rx;* iot. Bil;. #9. 
''r*

S*ate CamPus ""
Albany, Now York 122iln

Itft$F Appeals Bureau
Room W7 . Bldg. #9. .,
Slate Campus \
Afhny, Now york l2tl7

Date of Request

'/2.
€

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Social  Securi ty Number Date  o f  Pet i t ion

. to*. t/z */*a

Address

t/l/q'fu,
tCfu 

'y'

%ruourl,eL*Li4'f //z f f

Resul- ts  of  search by Fi les

Kf Fv-P3'?1- e /ial P tz
a d d r e s s :

|  |  Same as above, no better address

O t h e r :

Sect ion

PERMANENT RECORD

FOR INSERTION IN TAXPAERIS FOLDER



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

January 28, f986

Matthew Pralnlto
dlbla Vl l lage PLzza
5 Broadway
Massapequa, NY 11758

Dear Mr. Praini to:

Please take notice of the Declslon of the State Tax Conrmlsslon enclosed
herewlth.

You have now exhausted your right of review at the administratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse declsion by the State Tax Comrnlssion may be Lnstltuted only under
Article 78 of the Clvil Practlce Law and RuLesr and must be co"tmenced ln the
Supreme Court of the State of New York, Albany County, nlthln 4 nonths fron the
date of thls not ice.

Inqulries concerning the computatlon of tax due or refund all-owed ln accordaace
wlth this declslon may be addressed to:

NYS Dept. Taxatl-on and FLnance
Law Bureau - Lltigatlon Unit
Bullding il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petltloner I s Representative
Stewart trlelnreb
Pappas, Marshall & Slnon
2375 Bed,ford Avenue
Bel lmore ,  NY 11710
Taxtng Bureauts Representat lve

c c :



STATE OF NE![ YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

},IATTHEW PMINITO
D/B/A VILLAGE PTZZA

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under Artl,cles 28 and 29
of the Tax Law for the Period June 1, 1981
through February 29, L984.

DECISION

Peti t ioner,  Matthew Praini to d, lb/a Vi l lage PLzza, 5 Broadway, Massapequa,

New York 11758, f i led a pet i t ion for revlsion of a determinat lon or for refund

of sales and use taxes under Articles 28 and 29 of. the Tax Law for the perlod

June 1, 1981 through February 29, 1984 (F1le No. 57896).

A formal hearing was held before Jean Corigl iano, Hearlng Off icer,  at  the

off ices of the State Tax Commission, Two lJor ld Trade Center,  New York, New

York ,  on  Septenber  9 ,1985 a t  9 :15  A.M.  Pet i t ioner  appeared by  Pappas &

Marshal l ,  Esqs. (Stewart Weinreb, Esq.,  of  counsel) .  The Audlt  Divis lon

appeared by John P. Dugan, Esq. (Mlchael Glannon, Esq.,  of  counsel) .

ISSUE

Whether the pet i t lon of Matthew Praini to d/bla Vl l lage PLzza was f l led

with the State Tax Commission within ninety days of the givlng of a notlce of

determinat l-on of sales and use taxes due as reguired by sect l"on 1138(a) (1) of

the Tax Law.

FINDINGS OF FACT

1. A Notice of Determlnation and Denand for Payment of Sales and Use

Taxes Due, dated Septenber 20, 1984, rilas issued against petitl"oner' Matthew



-2 -

Pral"ni to dlbla Vl l lage PLzza, assert l .ng taxes ln the amount of $19,993.47 plus

penalty and lnterest for the perlod June 1, 1981 through February 29, 1984.

2, Although the nottce na6 dated September 20, L984, the Audlt Divlslon

alleges that lt was mal"led on Septeuber 14, 1984 and that petitlonerrs petitlon

would be tirneLy only lf lt had been flled wlthln ninety days of malll"ng' or

December 13, 1984. The auditor test i f led that she prepared the not ice on

September 11, 1984 dattng l" t  as of Septenber 20, 1984 to ref lect the date used

by the Audlt Divlsion as a basis for the conputatlon of penalty and interest.

After review by a supervlsor and typingr the nottce was forwarded to the nallroom.

In accordance wlth routlne offLce procedures, the mall cLerk confirned nalllng of

the notlce by sendlng the audltor a photocopy of a recel-pt for certl-fl"ed

nalling addressed to petltloner. The receipt bears the handwritten notation

'19-14-84" and the lnitiaLs rrEBSil in the space reserved for postmark or date.

3. Pet l t ioner adnits recelpt of  the not lce.

4. The not lce sent to pet i t loner states:

I'NOTE: Thls determlnation shal-l be flnal unlees an applicatlon for
hEr-fng is ftLed with the State Tax Cornmisslon wlthLn 90 days fron
the date of this notLce or unless the Tax Connission shaLl redetermLne

l .

5. The petitlon was received by the Tax Appeals Bureau and date stauped

on December 2L, L984.

6. The petition ln question was accompanled by a cover letter prepared by

petltioner's representat,ive dated December 14, 1984; the envelope in whicb the

petl.tlon was enclosed bears a privaEe meter stamp al-so dated Decembet L4, 1984.

I t  ls the regular custom and pract ice withln the law off l -ce of pet l t lonerrs

representative to nail letters on the day on whlch they are metered.



-3-

CONCLUSIONS OF LAT{

A. That sect ion 1138(a) of the Tax Law provides that a not ice of determi-

nati.on of sales and use taxes due shall finally and irrevocably flx the tax

unless the person agalnst whom lt ls assessed shal1 apply to the Tax Comlssion

for a hearing within nlnety days of the giving of not ice of such determlnat ion.

The statute further provides that the giving of notl"ce shall conmence to run from

the da te  o f  ma i l ing  o f  such no t ice  [Tax  Law sec t lon  1147(a) ( l ) ] .  However ,  the

not lce sent to pet i t ioner unequivocal ly states that the pet i t ioner had ninety

days to chal lenge the pet i t lon beglnning on the date of the not lce. In l ight

of this statement,  the nlnety day statutory perlod must be counted fron

September 20, 1984 regardless of the fact that nal l lng may actual- ly have

occur red  on  September  14 ,  1984 [Cf .  Doug las  Donohue v .  Conn lss lon ,  36  T .C.M.

r112  (L977)1 .

B. .  That pursuant to sect ion L147, subd. (a) (2) of  the Tax Law, a document

bearing a Unlted States postuark ls deemed delivered on the date of the postmark

stanped on the envelope. I lowever,  the statute further provldes that r f fT]his

subdlvision sha1l apply in the case of postmarks not made by the United States

Post Off ice only i f  and to the extent provided by regulat ion of the tax comission."

The Tax Conml"ssion has provided that where an envelope bears a prl,vate postmark,

a petition will be deemed filed upon receipt by the Tax Comlssion (20 tilfCRR

6 0 1 . 3 )  .

C. That the pet i t ion of Matthew Pralni to was nal led on December 14, 1984

ln an envelope bearing a prlvate postmark. To be timely, such a petltlon must

be received by the Tax Commlssl"on r4rlthln nlnety days from the date of the

not ice of determlnat lon. I t  was not received unt i l  December 21, L984, ninety-t l to

days fron the date of not ice. Thusr the pet i t ion was not t inely f l led.



D. That the pet i t lon

respects denied.

DATED: Albany, New York

JAN 2 81986

-4-

of l " lat thew Praini to d, lbla Vi l lage PLzza is ln al l

STATE TAX COMMISSION

PRESIDENT


