
STATE OF NEW YORK

STATE TN( COMMISSION

In the Uatter of the PetltLon
of

Stephen J. Phtl-llps

for Redeterminatlon of a DefLclency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Period EndLng May 31, 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albeny :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comission, that he/she ls over 18 years
of age, and that on the 23rd day of October, 1986, he/she served the wlthln
notl-ce of Decislon by certlfled naLl upon Stephen J. Phllllps the petltloner ln
the withln proceedlnge by enclosing a true copy thereof in a eecurely sealed
postpald hrrapper addressed as follows:

Stephen J. Philllps
18 Garner Lane
Bay Shore, New York LL706

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on said wrapper ls the last known addrese
of the pet i tLoner.

before ne thl.s
o f  0c tober ,  f986.

Sworn to
23td day

pursuant to Tax Law sectlon 174
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she ls over 18 yearg
of age, and that on the 23td day of October, 1986, he served the wlthln notlce
of DecLslon by certlfled mail- upon Allan Rossr the representatlve of the
petitloner in the within proceedLng, by enclosing a true copy thereof in a
secureJ-y sealed postpald wrapper addressed as follows:

Allan Ross
Nydick & Ross
275 Broad llollow Road
Melvl l - le,  NY 11747

and by deposlting same enclosed ln a postpaid properly addressed wrapper Ln a
post office under the excluslve care and custody of the United States Poetal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on sal-d ltraPPer ls the
last known address of the representatlve of the petltloner.

Sworn to before ne thLs
23rd  day  o f  October ,  1986.

pursuant to Tax Law section L74
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October 23, 1986

Stephen J. Phtlllps
18 Garner Lane
Bay Shore, New York 11706

Dear l'[r. Phllltps:

Please take notlce of the Declsloo of the State Tax Comlssloo eoclosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstraElve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding Ln court to revlew an
adverse declsloo by the State Tax Comlsston nay be ltrstltuted only under
Artlcle 78 of the Clvll Pract,lce Law and RuLes, and must be co"unenced Lo the
Supreme Court of the State of New Yorkr ALbany Couotyr nithln 4 months frou the
date of thts not lce.

Inqulrl"es concern{ng the conputation of tax due or refund allowed 1n accordaoce
wlth this decisloo nay be addressed to:

NYS Dept. Taxatl"on and Ftnance
AudLt Evaluat,l.on Bureau
Assegsment Revlew Untt
Bulldlng #9, State Campus
Albany' New York L2227
Phone # (5fB) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxl"ng Bureaurs Represeotatlve

Petltloner t s Representatlve :
Allan Rogs
Nydtck & Ross
275 Braad, Hollow Road
Mel-vl l le,  NY 11747



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

STEPHEN J. PHILLIPS

for Revlsion of a Determination or for Refund
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod endlng May 31,
1 9 8 0 .

DECISION

Petitioner, Stephen J. Phill-ips, 18 Garner Lane, Bay Shore, New York

LL706, ftled a petition for revislon of a deternlnation or for refund of sales

and use taxes under ArticLes 28 and 29 of the Tax Law for the perlod endlng

l {ay  31 ,  1980 (F l le  No.  61431) .

0n May 25, 1986, petltioner waLved hls right to a hearlng and subnltted

hls case for decision based upon the entire ftle. After due conslderation, the

State Tax Connlission renders the followLng declslon.

ISSUES

I. llhether petitLoner tinely flled a petitlon for a hearing wl.th the

State Tax Comission nithLn 90 days of the lssuance of a Notlce of Deterninatlon

and Demand for Payment of Sa1es and Use Taxes Due.

II. Whether the Audlt DLvlsion properly determlned addltlonal eales tax

due on petLt lonerrs purchase of a boat.

FINDINGS OF FACT

1. The Audlt DlvLslon issued a Notlce of Determlnatlon and Demand for

Payment of Sales and Use Taxes Due dated March 29, 1983 against petLtioner,

Stephen J. Phl l l lps, ln the sum of $1,785.00 plus interest of  $571.20'  for a

total  due of $2,356.20 for the period ended May 31, 1980.
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2. The tax assessed was based on pet l t lonerts

Sandra Lee, from Venice Marina of Llndenhurst, New

purchase of a boatr &

York on or about Aprll 20,

1981 fo r  a  purchase pr lce  o f  $25,500.00 .

3. Pet i t ioner f l led a petLt lon ln responae to the Audlt  DLvislonfs Not ice

of Determlnation and Demand for Payment of Sales and Use Taxes Due on hy 8,

198s .

4. Petltloner moved to a new resLdence on or about May 27, L982, subsequent

to his purchase of the boatr and fl1ed estlmated tax returns and a personaL income

tax return for tax year 1982, aLl lndicatlng hls new address at 52 Lawrence Lane,

Bay Shore, New York. However, Tax Department records and the boat vendorte

records lndlcated petitionerrs address aa 9 Byron Lane, Isllp, New York, to whlch

address the Notice of Determlnatlon was sent.

5. The Audit Dlvision subnitted no evldence of registered or certifled

dellvery other than the statement by Thonas Mackey ln his affldavit thatmail

the

able

Notice of Determinatlon lras not returned to the Audlt Dlvlsion as undellver-

by the United States Post Off lce.

6. A delivery recelpt and su'nm4ty of payment recelved fron the boat

vendor lndicated a date of sal-e of the vessel of AprlL 20, 1981 and a dellvery

date of l{ay 2L, 1981. Sald recelpt stated in the column narked "taxt' that no

tax was collected because the vessel was delivered out of state. A different

recelpt and sunmary of paynent was received from petitioner. It lndlcated a

date of sale of Aprl l  20, 1981 but a del- lvery date of l {ay 4, 1981. Also, l t

nas not executed and the purchase price, flnanclng and fuel cost were different.

7. A rrschedul-e of Sales Tax Transactionsrt recelved from Venice lJarlna

indicated that petitioner purchased the boat, IbgEgqglq Igg, on or about
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April 20, l98l but took delivery of the vessel at Venlce Marina, Lindenhurst'

New York on or about May 21, 1981.

8. In his sworn affidavit, dated t"[ay 14, 1986, petitioner alleged that

the boat was dellvered to hln ln earJ-y May 1981 in Rehobeth, Delaware, but he

dld not know who dellvered lt or who made arrangements for the dellvery.

9. Petitioner submltted a copy of the appllcatlon for Delaware boat

reglstrat lon which was dated t fuy 11, 1981.

CONCLUSIONS OF LAW

A.  That  $1138(a) ( f )  o f  the  Tax  Law prov ides '  ln  per t lnent  par t :

trNotlce of such determlnatlon sha1l be glven to the Person
liabl-e for the colLection or payment of the tax. Such
determlnation shal-l final-ly and Lrrevocabl-y fix the tax
unless the person against whom lt ls assessed, wlthln
nLnety days after giving of notlce of such deterninatlon,
shal-l apply to the tax conrml.sslon for a hearlng, or unless
the tax commlsslon of its onvn motlon shal-I- redetermine the
game.  t t

B. That petitloner did not respond wlthln nl.nety days of the date of the

Audit Dlvlslont s Notlce of Determl.natlon and Demand for Paynent of Sales and Use

Taxes Due. However, Tax Law $1147(a)(1) provides that the Audlt Division must

notify a taxpayer by certifled or reglstered mail ln order for there to be

presumptive evldence of recelpt of sald notlce by the taxpayer. The Audit

Divlslon faiLed to present evidence of certifled or reglstered nalllng of the

Notlce of DeterminatLon and Demand for Payment of Sal-es and Use Taxes Due and

therefore there can be no presumption of recelpt by petltloner and the petltlon

is deemed tinely filed.

C. That Tax Law $1105(a) inposes a sales tax upon the Lecelpt fron every

retall sale of tanglble personal property. Further, the sales and use tax

reguLations define the sales tax as a destination taxr 1.e., the point of

dell-very by the vendor to the purchaser controls the tax lncldent and the tax
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rate (20 NYCRR 525.2tal t3l) .  Pet i t ioner could not establLsh who del- ivered the

vessel to hln or who arranged for sald dellvery. He did not explain why the

boat was purchased with over 100 gallons of fuel on the narinars dell.very

recelpt if the vessel was to be hauLed over land from New York to Delaware.

SLnce petitionerrs only evldence of out-of-state dellvery was his unexecuted

del-lvery recelpt, subsequently contradicted by the vendorts copy of eame and

the vendorts t'Schedule of Sal-es Tax Transactlonsrtr he dld not carry hls burden

of provLng out-of-state delivery and, therefore, sales tax ls due on the

transact lon.

D. That petltioner had a duty to fll-e a return and pay the saLes tax

directl-y to the counisston on the purchase of the vessel, Ejg5!g-E'

withln tr i lenty days of the transactLon (Tax Law $1133[b];  20 NYCRR 532.L[e]) .

D. That the petitlon of Stephen J. Phlll-lps ls denied and the Notice of

Determinatlon and Demand for Paynent of Sal-es and Use Taxes Due dated March 29,

1983 ls sustained together wlth such additional interest as may be lawfulIy

owing.

DATED: Al-bany, New York STATE TAX COUMISSION

ocT 3 31986 ,--R.dl-u',ZAeU&-*
PRESIDENT
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