
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Macter of the Petttlon
of

Personal Auto Centgs, Inc. AFFIDAVIT OF MAITING

for Redeterninatlon of a Deflclency or Revisloo
of a Determlnatlon or Refund of Sales & Uee Tax
under Article(s) 28 & 29 of Ehe Tax Law
for  the Per lod 5/L179-LLl30l83.

State of New York :
s a . 3

County of Albany :

Davld Parchuck/Janet M. Saay, belng duly swotn, deposes and says that
he/she is an enpl.oyee of the state Tax Coomlsslon, that he/she ls over 18 yearg
of age, and that oD the 23rd day of December, 1986, he/she gerved the withtn
noclce of Decl.slon by certifled natL upon Personal Auto Ceoter' Inc. the
petitloner ln the wLthtn proceedlng, by enclostng e true copy thEreof ia a
securely sealed postpatrl nrapper addressed as fotlows:

PersonaL Auto Center, Inc.
2560 Jerusalem Ave.
N. Bel lnore, NY 1L756

aod by deposltlng same enclosed tn a postpald properly addressed wrapper ln a
post office undEr the exclustve care and custody of the Unlted States Postal
Servlce withln the State of NEw York.

That deponeot further
hereln end that the address
of the petlt loner.

sworn to before ne thls
23rd day of Deqgnfga, 1986.

Autho

says that the said addreegee ls the Pettttoner
eet forth on sald lrrapper ls the Last know! addrees

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the PetLtlon
of

PersonaL Auto Center, Ine.

for Redeterulnatton of a DefLclency or Reviston
of a Deterntnatlon or Refund of Sales & Uee Tax
under ArtlcLe(s) 28 & 29 of the Tax Law
for  che Per lod 6 lL l7g-LL130183.

AFFIDAVIT OF MAILINC

State of New York :
t r 8 .  :

County of Albaoy :

David Parchuck/Janet M. Soayr belng duly eworn, depoges and says that
he/she l,s an enployee of the State Tax Conmlgsl.on, that he/she le over 18 years
of age, aod that oo the 23rd tlay of DEceuber, 1986, he served the nlthtn aotl"ce
of Declston by certtfled ual.l upon Jerome J. Felduanr the representatlve of the
petltloner tn the wlthln proceedl.ng, by encLoetng a true copy thereof ln a
securely sealed postpatd wrapper addregsed as follows:

Jerome J. FeLdnan
F e l d u a n & F e L d n a n & C o .
249-L2 Jerlcho Tpke.
Floral- Park, NY 11001

and by depos{tlag same enclosed ln a postpald properly addf,eesed wrapper Ln a
post offlce uoder the excluslve care and cugtody of the Unlted States PogtaL
Servlce slthtn the State of New York.

That deponent further says that the sald addre€rsee ls the repreeeotatlve
of the pettttoner heretn and that thE address set forth on eal.d wrapper is the
last known addrese of the rEpresentatlve of the petltloner.

Sworn to before ne thls
23rd day of DecEmber, f986.

to Tax Law gectlon 174



STATE OF  NEW YORK
STATE TAX COMMISSION

AtBANY,  NEW YORK L2227

December 23, 1986

Personal Auto Center, Inc.
2660 JEruealen Ave.
N. Belluore, NY LL756

Gentlemen:

Please take norice of the Decislon of the State Tax Conrnisston encloeed
herewtth.

You have now exhausted your rtght of revtew at the adntnl.etrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng tR courc to revlew an
adverse declston by'the State Tax Co ntesloo nay be ioetituted oaly under
Artlcle 78 of the Clvll Practlce Law and Rulesr aod uust be conmenced Lo tbe
Suprene Court of the State of New York, Albaoy County, trithl"n 4 nonths frou the
date of thl.e notlce.

Inqutrles concerntng the cornputatton of tax due or refund allowed 1o accordaoce
wlth thts dectston uey be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatlon Bureau
Asseesment Revtew Untt
Bulldtng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representettve

Petlt loner I s Representattve:
Jerome J. FeLdnan
Fe ldnan&Fe ldnan&Co .
249-L2 Jericho Tpke.
Floral Park, NY 11001



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

PERSoNAL AUTo CENIER, INC.

for Revlsion of a Determlnation or for
of Sales and Use Taxes under Articles
of the Tax Law for Che Perlod June l,
through Noveuber 30, 1983.

DECISION

operated a Chevron gaeoline

North Bellmore' New York.

Refund
28 and 29
1979

Petltloner' Persooal Auto Centerr Inc., 2660 Jetusalem Aveouer North

Be1lmore, New York 11756, flled a petitl"on for revlsloa of a deternlnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod June 1, 1979 through Novenber 30, 1983 (811e Nos. 44783, 50372, and

53295r .

A hearLng was held before Arthur Johnson, Hearlng Officer' at Ehe offlces

of the State Tax Conmlssion, Two I{orld Trade Center, New York, New York qn

Aprll 29, 1986 at 2:30 P.l' l. and lras contlnued to conclusion at the seoe locatlon

on June 19, 1986 at 1:30 P.M. nl th al l  br lefs to be subult ted by July 28, 1986.

Petltloner appeared by Jerome Feldnan, CPA. The Audl.t Dlvtsl"oa appeared by

John P. Dugan, Esq. (Gary Palmer, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Dl"vtslon properly estlnated petLclonerts gasollne

and repair sales on the basls of external Lndlces.

II. Whether the Audlt Divislon properly Lnposed fraud peualty.

FINDINGS OF FACT

1. Pet l t toner,  Personal Auto Center,  Ine.,

service statLon l-ocated at 2660 Jerusalem Avenue,
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Petitloner had three service bays to perform repalr work. Joseph Botwinlck was

the presldent of the corporation.

2. On I'trarch 20, 1983, the Audlt Dlvlslon issued a Notlce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due agalnst petLtloner coverlng

the perlod June 1, 1979 through August 31, 1980 for taxes due of $53'150.47,

pLus  f raud pena l ty  o f  $261319.14  and ln te res t  o f  $20,214.38 ,  fo r  a  to taL  o f

$99,683.99. 0n Decenbet 20, 1983, a second not ice was issued to pet l t loner for

the perlod Septenber L, 1980 through February 28, 1981 ln the amount of $20,8LL.46,

pJ-us  pena l ty  o f  $9 ,600.74  and ln te res t  o f  $81085,06 ,  fo r  a  to ta l  o f  $38,497,25 .

A thlrd notlce was lssued against petltLoner on l{ay 2L, 1984 which assegsed tax

due o f  $97,919.05 ,  p lus  f raud penaLty  o f  $48,959.49  and ln te ree t  o f  $24 '798.49 ,

for a total-  of  $1711677.03. This not ice was for the perlod March 1, 1981

through November 30, 1983.

3. On May 21, L984, the Audit  Dlvls lon Lssued not lces of assessment

revlew which reduced the tax due on the above notlces lssued March 20' 1983 and

December  20 ,  1983 to  $30,400.20  and,  $16,182.30 ,  respec tLve ly .

4. The auditor went to the buslness premlses on March 19' L982 arrd

obtained the selltng prlces of each grade of gasoline. The audltor also lLsted

information from 20 repair eales lnvoices and requested that Petitloner provlde

certaln additional books and records for audit. Petltloner dLd not furnish any

records of daily receiptsr gasollne pump meter readlngs or purchase involces

for parts. The purchase invoices for gasollne were lncomplete. The Audit

Divislon contacted Callfornla Petrol-eum Corp. (Chevron) to aacertaLn the

quantlty and the cost of the gasollne purchased by petltloner. The suppllerrs

records showed that petltioner purchased 11512,488 gal-lons of gasollne for the

per iod  June 1 ,  L979 th rough May 31 ,  L982 a t  a  to ta l  cos t  o f  $1 ,6381028.00 .
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Pet i t ioner reported sales of $695,775.00 on sales tax returns f i led for the

same perlod. A conparlson of gross sales reported on Federal Lncome tax

returns for f iscal  years ended Aprl l  30, 1980 and AprlL 30, 1981 revealed that

such saLes exceeded sales reported on sales tax returns by $5471451.00. Based

on the foregolng comparlsons, the Audtt Dlvislon concl-uded that taxable saLes

were subgtantially underreported and that the books and records lrere unrellable

for audLt purposes. In order to deternine gasoJ-ine salesr the audltor excLuded

the state gasollne tax (.08 per gall-on) fron the above gasoline purchaees

furntshed by Chevron to arr l -ve at a cost of  $tr517,029.00. The fol lowlng

markups per gallon were computed based on the selllng prLces obtained on March

19, 1982: regular -  .021; unLeaded - .083 and super -  ( .004).1 The narkups

were applied to the applicable gallons of gasollne purchased by grade to

determine taxable gasol lne sales of $t ,585r842.00 for the period June I ,  L979

through l{ ,ay 31, L982. The quarter ly average ($132,153.51) was used to est imate

sales for the perlod June I , Lg82 through August 31, Lg82.2 Total gasollne

sales amounted to $1,7L7,995.63. Repalr  sales were also est imated due to

petltLonerre unreliable recordkeeplng. Petl.tloner had a posted l-abor rate of

$30,00  per  hour .  Labor  sa les  were  es t imated  a t  $18,720.00  per  quar te r  ($30.00

per hour x one mechanlc x 8 hours per day x 6 days per week x 13 weeke per

quarter). An analysls of the sal-es lnvolces llsted on March 19, 1982 showed

that parts represented 148.2 percent of the labor charge. ThLs percentage ltae

applled to the estinated labor sales to estimate the cost of repalr parts of

Super Unleaded Gasoline was sold at below cost.

Effect ive September l ,  1982 the retaiLer of gasol lne
the sales tax.

no longer collected
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$27,743.00. A 40 percent markup (based on prlor audl.t experlence) was applled

to the cost and was combLned wlth the labor charges to arrive at estlnated

repalr  eslee of $57,560.00 per quarter and $748,280.00 for the perl"od Juoe I '

1979 through Auguet 31, L982. The audltor observed a soda nachLoe on the

prenlses; however, the books and records dld not reflect any soda ealee. The

audltor,  therefore, est l .mated soda sales of $200.00 a week or $33,800 for the

perlod June 1, 1979 through Auguat 31, L982. The conblned taxable sales for

!  sal .d perlod amounted to $2,500,075.63. Pet l t loner reported taxable salee of

$763r178.00 for t rhe same perlod, leavLng addlt tonal taxable saLes of $1,736'897.63

or an underreportlng factor of 227.59 percent. The error factor was applled to

taxable saLes reported by petltloner on salee tax returns for each quarter ia

order to dtstrlbute the unreported saLes throughout the audl.t perlod. Esttxoated

sa les  fo r  perLods  a f te r  August  31 ,  1982 were  $601160.00  ( repa l rs  -  $57 '560.00

and soda - $2,600.00).  The total  sales tax l lablLl ty for the audlt  per lod

amounted to $142,095.60. Sales tax of $2,405.95 wae also assessed on the

acquLsltion of flxed asseca on whLch tax lraa not paid when purchaeed.

5. 0n March 6, L984, Joseph Botwlnlck entered a gullty plea ln the

Dlstrlct Court of Nassau County to vlolatlon of sectton 1145(b) of the Tax Law

for knowtngly and wtllfully fll lng false saLes tax returne for the perlod

December 1, 1979 through February 28, 1982 aod underreportlng sales tax due tn

the amount of $132,L07.02. Joseph Botwlnlck executed an Affldavlt for Judgenent

by Coafesslon on l" lay 24, L984 for the sum of $132,L07,O2, exclusive of lnterest

and penaLty due thereon, pursuant to sectlon 1145(b)(2) of the Tax Law. Sald

affldavl"c stated that Joseph BotwLnl"ck operated Personal Auto Center, Inc.

6. Petl"tloner dld not dlspute the amount of gasoline sales deterulned by

the Audlt Dlvlslon except for the perlods endlng May 31, L982 aod August 31,
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1982. For these periods petltioner argued the taxable sales reported on the

returns fiLed rilere correct sLnce the sales lrere approxlmately threg tlmes the

amounts reported in prior periods. Petitionerts positLon was that the error

rate !,ras not appllcable to those periods. The appllcatlon of the error factor

to the foregolng periods dLd not increase the unreported gasollne sales found

on audlt. It merely distrLbuted a greater proportion of such sales to sald

perlods.

7. With respect to the repair salesr petltloner took the positlon that

the Audit Divislonts estlmate lras excessive on the basis that a 40 percent

markup nas erroneous and a mechanlc was not worklng for a full elght hours each

day. Pet l . t loner est imated that repair  sales were $71000.00 a month. Thls

est lmate was predl.cated on pet l t lonerts sales records for July 1982 through

ocrober  1982.

CONCLUSIONS OF I,AW

A. That sectlon 1138(a) (1) of the Tax Law provldes that "lf a return when

flled ls incorrect or insufficient, the amount of tax due shal-l be deternlned

by the tax conmission from such lnfornatlon as nay be available" and authorlzes,

where necessary, an estlmate of tax due rron the basis of external lndlcestt

including purchases.

B. That petttloner nalntalned inadequate and lneompLete books and records.

Moreover, the inconsLstencies between the books and records and the tax returnst

as well as the substantlal- underreporting of taxable sales dlscloeed by the

audlt, further establ-lshed the unrellabillty of petltlonerrs books and records.

When books and records are Lncomplete and unrellable, the use of extefnal

indiceg is pernlsslble (l.Iatter of Korba v. New York State Tax Commlsslonr 84
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AD2d 655). AccordtngLy, the Audlt Divislon properly determLned petLtlonerre

tax L1ab11ity pursuant to the provlslone of section 1138(a) of the Tax Law.

C. That the estlmate procedures adopted by the Audit Division for repaLr

sales qrere reasonable under the clrcumstances. Wtren a taxpayersts recordkeeping

ls faulty, exactness ls not required of the examl.nerts audLt (Matter of Mever v.

State Tor Cornmlsslon, 61 AD2d 223). Petitioner falled to sustaln Lts burden of

showlng that the nethod of audit or the amount of tax assessed ltas erroneous

(Matter of Surface Llne Operators Fraternal- Organlzation, Inc. v. State Tax

Conmlsslon, 85 AD2d 858).

D. That sect lon 1145(a)(2) of the Tax Lawwas added by sect lon 2 of

chapter 287 of the l-aws of 1975. During the perLod in issue, thls paragraph

provided:
rrlf the falLure to flle a return or pay over any tax to the tax
couml-ssion wlthin the tlne requlred by thls artLcLe Ls due to
fraud, there shaLl be added to the tax a penalty of flfty
percent of the amount of the tax due (ln lieu of the penalty
provided for in subparagraph (1) of the paragraph one), plus
lnterest, .  .  .  t t .

Sectlon 1145(a) (2) ot the Tax Law was enacted by the Leglslature with the

lntentlon of having a penalty provision ln the Sales and Use Tax Law whLch was

similar to that whlch already existed Ln the Tax Law wlth respect to deflclen-

cl-es of lnter al- la,  personal lncome tax (N.Y. Legls.  Ann.,  1975, p. 350).

Thus, the burden placed upon the Audtt DlvlsLon to establlsh fraud at a hearing

involvlng a deflclency of sales and use tax ls the same as the burden pJ.aced

upon the Audit Divlslon in a hearing lnvolving a deficlency of personal lncome

tax. A finding of fraud at such a hearing t' requlres, clear, deflnite and

unmistakable evldence of every element of fraud, fncludlng wLllful' knowledge-

abl-e and intentlonal wrongfuL acts or onLssions constitutlng false rePresenta-



-7-

tlons, resultl.ng ln dettberate oonpaFtreot or underpaynent of taxes due and owlng"

(Matter of Wal-ter Shutt and Gertrude Shutt, State Tax Comlgglon, June 4, L982r.

E. That a plea of gutlty to tax evasLon co1Latera1ly estops a taxpayer from

c o n t e s t t n g a c 1 v 1 1 f r a u d p e n a 1 t y f o r t h e s a u e p e r 1 o d ( s e e ,

465 Fzd 299 n th Clr. L9721>. Accordiagly, pecltl.oner ls llable for the fraud

penal.ty for the perl.od December 1, 1979 through Februaty 28, 1982. Moreover, the

Audlt Dlvlslon has gustalned lts burden of proof that the fraud penalty was proPerLy

lnposed for the perLod June I, L979 through November 30, L979.

F. That the Audit Divislon has not sustalned its burden of provlng that

the fraud penalty Ls narranted for the perlod June 1, 1982 through Novenber 30,

1983. Accordiogly, the fraud penalty ig cancelled for eaid perlod and penalty

and l"nterest sha1l be Lmpoeed under the provlglons of sect ioo 1145(ai( f l  of  the

Tax Law.

G. That the petltlon of Personal Auto CenEer, Inc. ls granted to the

extent lndl"cated tn Concluslon of Law'rF'r. The AudlE Dlvlslon ls hereby

dtrected to nodl"fy the Notlce of Deterntnatlon and Demaad for Paynent of Salee

and Use Taxes Due l"ssued May 21, 1984; and that, except as so granted' the

petl"tlon ls ln all other respects denled aod the notices lssued March 20, 1983

and December 30, 1983, ag f,evl"sed by the notlces of aseeasment revl"ew dated

W 2L, 19841 8t€ suetalned.

DATED: Albany, New York

DEC 2 31e86
STATE TN( COMMISSION

PRESIDENT
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