
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
ot.

Edward Perretta

for Redetermlnatlon of a DeficLency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r i o d  6 / L 1 8 0  -  8 / 3 1 1 8 2 ,

AFFIDAVIT OF MAILING

State of New York :
a s .  :

County of Albany :

Doris E. Stelnhardt, being duly sworn, depoees and says that he/she ls an
employee of the State Tax Connlsslon, that he/she ls over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wlthln notlce of
Declsion by certlfled mall- upon Edward Perretta, the petitioner ln the wLthl.n
proceedlng, by encl-oslng a true copy thereof in a securely sealed poetpaid
wrapper addressed as follows:

Edward Perretta
Bay Shore & Sehenber Rds.
Bayshore, NY 11706

and by depositlng same encLosed in a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States PostaL
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitloner
hereLn and that the address aet forth on sald wrapper is the l-ast known address
of the pet l t loner.

Sworn to before ne this
18th day of February, 1986.

nister oathe
sect lon 174



STATE OF

STATE TAX

NEI^] YORK

COMMISSION

In the Matter of the Peri"tlon
o f

Edward Perrett,a

for Redeterminatlon of a DeflcLency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r l o d  6 / 1 1 8 0  -  8 / 3 1 / 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt, being duly sworn, deposes and says that he/she ls an
enployee of the State Tax Connnisslon, that he/she ls over 1€ years of age, and
that on the 18th day of February, L986, he served the withln notice of Decislon
by certlfied nall upon l"lichael L. Garglulo, the representatLve of the
petitloner in the wLthin proceedlng, bI enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Mlchael L. GargLulo
400 W.  Main  St .
Baby lon ,  NY 11702

and by deposlting same enclosed in a postpald properly addressed wrapper la a
post office under the exclusive care and custody of the United Stat,es Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner herein and that the address set forth on sald rrrapper is the
last known address of the representative of the pett-tioner.

Sworn to before ne this
18th day of February, 1986.

inlster oaths
Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B . K  L 2 2 2 7

Feb rua ry  18 ,1986

Bdward Perretta
Bay Shore & Sehernber Rds.
Bayshore, NY LI706

Dear  Mr .  Per re t ta :

Please take notl.ce of the Declelon of the State Tax Comlssion eneloeed
herewlth.

You have now exhausted your rlght of review at the adminietratl.ve Level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revtert an
adverse decisl,on by the State Tax Connl-sslon nay be instltuted only under
Article 78 of. the Ctvll Practice Law and Rules, and must be co'nmenced ln the
Supreme Court of the State of New Yorkr Albany Countlr wlthln 4 nonthe fron the
date of thls not lce.

Inqulrtes concerntng the computation of tax due or refund all-owed in accordance
wlth this dectslon nay be addressed to;

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigatlon Unit
Buildlng il9, State Campus
Albany, New York 12227
Phoae # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petitioner ts Representat.ive
Mtchael L. Gargiulo
400 W.  Matn  St .
Babylon, NY 11702
?axlng Bureaurs Representatlve

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

EDWARD PERRETTA

for Revision of a Determlnatlon or for
of Sales and Use Taxee under Artlcles
29 of the Tax Law for the Pertod June
through August 31, L982,

DECISION

Refund
28 and
1 ,  1980

Petltioner, Edward Perrctta, Bay Shore and Schember Roads, Bayshorc' Ncw

York, f t led a pet i t ion for revislon of a deternlnat lon or for refund of salee

and use taxes under Articles 28 and 29 of. the Tax Law for the perlod June I '

1980 through August 31, 1982 (Fl le No. 49595).

A hearlng was held before Robert F. Mulltgan, Hearlng Officer, at the

offices of the State Tax CommlssLon, Two World Trade Center, New York, New

York, on Ocrober 9, 1985 at 9:30 A.M., with al l  documents to be subnit ted by

October 23, 1985. Pet l t loner appeared by Mtchael Gargiulo, CPA. The Audlt

Divtslon appeared by John P. Dugan, Esg. (Mlchael Glannon, Esq.,  of  counscL).

Whether a desk audit  of  pet l t lonerrs busLness ut i l iz ing third Party

lnfornation and industry standard narkups was Justl"fied and' lf so, whether

petltloner has provided sufflcient evldence to warrant reductlon or canceLlation

of the assessment resulting from such audlt.

FINDINGS OF FACT

1. Pet i t ioner,  Edward Perretta,  operates a Chevron gasol ine service

station located at 62 Bay Shore Road, Bay Shore, Ncw York. In addltlon

to selling gasollne, Mr. Perretta performs repalr work on automoblles and



-2 -

sel ls parts,  t i res, batter ies and accessories in conJunct ion therewlth. Unt i l

just pr ior to the perlod in lssue, Mr. Perretta had operated the business ln

partnership with his father, dolng busi-ness as Perretta and Soo. During and

slnce the audit perlod, petltloner operated and has operated the business as a

sole proprletorship and was and has been the only person present and perforning

al l  work at the premises.

2. By a let ter dated August 5, 1983, the Audlt  Divl-s lon advised Pet l t loner

that his saLes tax returns rrere being audited and requested petltloner to

complete and return rcithin twenty days an attached Fllling Statlon Questlonnalre'

together with coples of el ther Federal  Schedule C or Form 1120 for the years

1980 and 1981.

3. On or about SepEember 30, 1983, pet l t ioner returned the aforenent loned

quest ionnaire together with a copy of Federal  Forn f065 (U.S. Partnershlp

Return of Income) for 1980 and a copy of Federal-  Schedule C (Prof l t  or (Loss)

Fron Bus iness  or  Pro fess ion)  fo r  1981.

4. The questlonnaire was largely l-ncomplete, indlcatl"ng only that the

buslness r i las open Monday through Frlday fron 7:30 A.M. to 6:00 P.M., was closed

Saturdays and Sundays, had one employee (presumably Mr. Perretta)' no trucks or

servlce vehicles and two servl-ee bays. It l"ndlcated also that Petl"tloner sold

two products, leaded (regular) and unleaded gasollne, through four pumps at

se l l lng  pr tces  o f  $1 .25  per  ga l lon  and $1 .35  per  ga l lon ,  respec t l , v " l y . l  The

remainder of the questionnaire, which reguested specific lnfornatl.on from the

buslnessr books and records regarding total sales and total purchases for the

These sel l ing pr ices l tere as of Septenber 28, 1983.
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months of September, October and November of 1980 was left blank, except for

the following handwrl-tten notatlon:

"[w]e do not have records available. We changed accountants at
this tine and accountant could not account for buslness J-edgers.t'

5. Upon recelpt of the questlonnalre, as degcrlbed, the Audlt Divlslon

ut i l lzcd gasol ine purchase records fron petLt ionerts suppJ-ier to calculate

pet i t lonerrs net gasol lne sales. More speclf ical ly,  pet l t ioncrrs gasoLine

iurchases per quarterly perlod fron June 1, 1980 through August 31, 1982 were

nultlplled by the statewl-de mlscellaneous average gasoline selling prlce (l-ees

exempt taxes includcd therein) for each guarter to arrlve at audlted net

gasollne sales. In addltion, the Audit Dlvislonr based on experl.ence from

similar fll ltng station audl,tg, determined audited "other" gales (1.e. repairs,

parts,  t i res, batterLes and accessorles) as thir ty elght percent of pet i t lonerrs

audited net gasoline sales. Sales tax due was calculated upon audlted taxable

sales (coneistlng of audited net gasoline sales plus ttotherrt gales) and, after

reduct ion for sales tax pald by pet l t loncr (per quarter ly returns) '  addit lonal

sa les  tax  o f  $19,802.10  was de tern ined to  be  due.

6, On November 18, 1983, the Audlt  DLvl,s l"on lssued to pet l t loner a Not lce

of Determination and Demand for Payment, of Sales and Use Tax Due for the perlod

June I ,  1980 through August 31, L982 tn the amount of $L9'802.10'  plus penalty

and interest, attached to which was the following explanation:

"[t]he tax due was computed by narking up your purchases of
gasoline reported by your distrlbutor. The average selllng prlce of
gasollne for each perlod was bascd on the statewlde mlscellaneoue
average.

The purchases other than gasollne were marked up based on normal
tndustry practices. The average selling prlce less exempt taxes ltaa
applled to gasoline purchases plus other sales to determine taxable
sa les .  t t
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7. Petltloner asserts that the gallonage reported as purchased per third

party (dlstrlbutor) records was overstated and l"naccurate, that the gasoline

seJ.ling prlces utllized by the Audit Dlvlsion were too hlgh, and that the Audtt

Divisl-on has not establlshed the accuracy of 1ts base figures.

8. Petitioner offered in evidence bank deposlt records lndl.catl.ng that

pet l t lonerfs deposits were Less, in total- ,  than audlted saLes as deternined by

the Audlt Divlslon. PetltLoner also subnitted some purchase l"nvolces for the

perlod ln question. Ilowever, there were no involces submltted for the months

of June 1980, June and July 1981 and February, May and Jul-y 1982, notwlthstandlng

that,  records from pet l t lonerrs dlstr lbutor ref lected purchases by pet l t loner

durl"ng such months.

9. At the hearlng, petltioner submitted evidence to show that for the period

June 1, 1980 through May 3I,  1981 "otheri"  sales total led $9,520.00, or $2'380.00

per sales tax quarter.

10. At the hearlng, the Audlt Dlvislonrs representatlve noted that the

Ansrf ,er,  as f l led, asserEed a def ic iency ln the amount of $151551..11 plus

penalty and interest,  in error,  rather than $19 r8O2.10 as assessed Per the

Notl-ce of Determination. This error lras occasioned by the beLlef that the

deficLency had been reduced as the result of a pre-hearlng conference. llowever,

no such binding reduction of liabiLlty was arrLved at betrteen the partles.

Petitioner did not contest the Audtt Divislonrs request to conform the Ansrter

to the Notice of Determl"nat,lon.

CONCLUSIONS OF LAhI

A. That every person required to collect tax ls under a duty to keep

adequate records pertatning thereto and to make such records avallable for

examLnation by the Audlt  Dlvls ion (Tax Law SS1135, LL42.5).  In turn, where, as

herer adequate records and l-nformation are elther not maintalned or are not
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made available upon request, lt is weLl settled that the Audlt Dlvlslon may

estimate the amount of t,ax due from such tnfof,matlon as Ls avallable and may

resort to the use of external indices reasonably caLculated to arrlve at a

detern lna t ion  o f  tax  l lab l l t t y  [Tax  Law $ f138(a) ] .

B. That glven pet l . t ioner 's response to the f i l l ing stat l ,on quest lonualre'

and speclficaLly the handwrl.tten notatlon quoted ln Finding of Fact "4", thc

Audit  Dlvis ionrs resort  to est imatlon procedures and external lndices as

described rras appropriate. There has been no showing that the distrlbutorrs

rccords of purchases as relled upon by the Audit Divl.slon werc lnaccurate' nor

any evidence of selling prices more approprtate than the average prlccs used by

the Audlt Divislon. Finallyr petitionerts showing that bank deposlts were lower

than audited taxable sales does not cast doubt upon the audit results, Lnaemuch

as there is no evidence showing that all recalpts were deposlted nor any evldence

showing how many bank accounts exl"sted.

C. That pet l t loner has shordn that sales of repalrs,  parts,  t l res, batter les,

and accessories for the period June 1, 1980 through May 31, 1981 were actual ly

$9,520.00. Pet i t ionerrs sales of such i tems for the period June 1'  1981 through

August  31 ,  L982 are  hereby  de termined to  be  $11,900.00  ($2 ,380.00  per  quar te r ) .

D. That the petl"tlon of Edward Perretta is granted to the extent indicatcd

l-n Conclusion of Law "Crr; the Audlt Dtvislon is hcreby directcd to rnodlfy the

Notice of Determination and Demand dated Novcnber 18, 1983; and that' exccpt ag

so granted, the pet i t lon ls denled.

DATED: Albany, New York STATE TN( COMMISSION

F E0 r 81986
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RECEIPT FOR CERTIFIED MAIL

NO INSUHANCE COVERAGE PROVIOED
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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RECEIPT FOR CERTIFIEO MAIL

NO INSURANCE COVERAGE PROVIDEO
NOT FOR INTERNATIONAL MAIL

(See Reverse)
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