
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetitLon
of

Penn Stat lon Bookstore, Inc.

for Redetermlnatton of a Deficiency or RevLslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law for the
Per lod  3  /  L  179-5  |  3 I  /82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng duLy sworn, deposee and says that
he/she Ls an employee of the State Tax ConrmlssLon, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he/she served the ltlthln notlce
of Decislon by certlfied mail upon Penn Statlon Bookstore, Inc. the petltioner
ln the within proceedlng, bI enclosing a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol-lows:

Penn Stat lon Bookstore, Inc.
1 Penn PLaza, Lower Level-
New York, NY f0001

and by deposlting same enclosed ln a postpaid properJ-y addressed wrapper ln a
post offlce under the exclustve care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the petltloner
herein and that the address set forth on sald w'rapper ls the last known address
of the pet i t ioner.

Sworn to before ne thLs
30th day of June, 1986.



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Steve Kaplan
PresLdent of Penn StatLon Bookstore, Inc.

for Redetermlnation of a Deficlency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  9  /  L  l8 I -5  l31  182.

AFFIDAVIT OF MAILING

State of New York :
g s ' :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 30th day of June, 1985, he/she served the withln notice
of Declslon by certlfled mail upon Steve Kaplan, PresLdent of Penn Statlon
Bookstore, Inc.,  the pet i t ioner in the within proceedLng, bI enclosing a true
copy thereof ln a securely sealed postpaid wrapper addressed as follows:

Steve Kaplan
President of Penn Stat ion Bookstore, Inc.
60-10 47 th  Ave.
Woods ide ,  NY LL377

and by deposlting same enclosed Ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee Ls the petitl-oner
hereln and that the address set forth on sald wrapper ls the Last known address
of the pet i t ioner.

Sworn to before me this
30th day of June' 1986.

to
to Tax Law



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petltlon
o f

George Kaplan
Off icer of Penn Stat lon Bookstore, Inc.

for Redetermination of a Deflciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Period 9 |  LB |  8L-5 |  3I  |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an empLoyee of the State Tax Cornnlssion, that he/she ls over 18 yeara
of age, and that on the 30th day of June, 1986, he/she served the withLn notlce
of Declsion by certified mall upon George Kaplan, Officer of Penn Statlon
Bookstore, Inc., the petitioner in the wlthln proceedlng, bY encloslng a true
copy thereof in a securely sealed postpal.d wrapper addressed as follows:

George Kaplan
Off lcer of Penn Stat lon Bookstore, Lnc.
60-10 47 th  Ave.
Woods lde ,  NY L I377

and by depositing same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce withln the State of New York.

That deponent,.further says that the sald addressee ls the petitloner
herein and that the address set forth on sald wrapper is the last knolcrt address
of the pet i t ioner.

Sworn to before me this
30th day of June, 1986.

er oa



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon
o f

Penn Stat ion Bookstore, Inc.

for Redetermlnation of a Deflclency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  3  |  L  I  79-5  |  3L  182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comission, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he served the wlthin notlce of
Decision by certlfied nail upon Valdas C. Duoba, the representative of the
petltioner Ln the withln proceedlng, by encl-osing a true copy thereof in a
securely sealed postpaid lrrapper addressed as fol-lows:

Valdas C. Duoba
8 6 - 0 1  1 1 4 t h  S t .
RLchnond Hi l l ,  NY 11418

and by deposLting same encLosed Ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner herein and that the address set forth on said ltrapper Ls the
last known address of the representatlve of the petitioner.

Sworn to before me this
30th day of June, 1986.

zed to adninister
t to Tax Law sect



STATE 0F NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petitlon
o f

Steve Kaplan
President of Penn Stat lon Bookstore, Inc.

for Redetermlnation of a Deficiency or Revlslon
of a DetermLnatlon or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 9 |  L |  8L-5 |  31 182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax ComLssion, that he/she is over 18 years
of age, and that on the 30th day of Juner 1986, he served the within notlce of
Decision by certlfied mall upon Valdas C. Duoba, the representatlve of the
petitloner ln the wlthin proceedlng, by encloslng a true copy thereof Ln a
securely sealed postpald wrapper addressed as fol lows:

Valdas C. Duoba
8 6 - 0 1  1 1 4 t h  S t .
Richmond H111, NY 11418

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the excLusive care and custody of the United States Postal-
Service within the State of New York.

That deponent further says that the sald addressee ls the rePresentattve
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representatlve of the petltioner.

Sworn to before me this
30th day of June, 1986.

to



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition
o f

George KapJ-an
Officer of Penn Statlon Bookstore, Inc.

for Redetermtnatlon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Perlod 9 |  L8 /  8I-5 /  3l  |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she ls over 18 years
of age, and that on the 30th day of June, 1986, he served the withln notlce of
Decision by certifled nalL upon Valdas C. Duoba, the representative of the
petltloner ln the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Valdas C. Duoba
8 6 - 0 1  1 1 4 r h  S t .
Rlchmond Hil-l, NY 11418

and by deposltlng
post offl.ce under
Service wlthin the

That deponent
of the pet l t ioner
Last known address

same enclosed ln a postpald properly addressed wrapper ln a
the excl-usl.ve care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the representatLve
herein and that the address aet forth on sald wraPPer is the

of the representat ive of the pet i t loner.

Sworn to
30th day

before ne thls
o f  June,  1986.
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S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30, 1986

Penn Stat,lon Bookstore, Inc.
1 Penn Plazat Lower LeveL
New York, NY 10001

Gentlemen:

Please take notice of the Declslon of Ehe State Tax Conmlssloo enclosed
herewlth.

You have now exhausted your right of revlew at the admLnlstratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revtett an
adverse decisl"on by the Stace Tax Cornmlsston may be lnstltuted only under
Articl-e 78 of, the ClvlL Practlce Law and Rulesr and must be comenced ln the
Supreme Court of the State of New Yorkr Albany Countyr wl"thln 4 monthe from the
date of thLs notl"ce.

Inquirles concernlng the computatton of tax due or refund allowed 1o accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Agsessment Revl.ew Unlt
Bulldlng #9, State Canpus
ALbany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc: Taxlng Bureaufs Representative

Petitloner I s Representatlve :
Valdas C. Duoba
8 6 - 0 1  1 1 4 r h  S r .
Rlchmond HlLL'  NY 11418



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I {  Y O R K  L 2 2 2 7

June 30, 1986

Steve Kaplan
Presldent of Penn Stat lon Bookstore, Ioc.
60-10 47th Ave.
Woodslde, NY LL377

Dear Mr. Kaplan:

Please take notice of the Declsion of the State Tax Cornmlssion euclosed
herewlth.

You have now exhaueted your rlght of review at the admlnistratlve level-.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedLng ln court to revlert an
adverse declslon by the State Tax Co'nmlssl.on may be tnscituted only under
Article 78 of the Clvll Pract,lce Law and Rulee, and must be colrmenced ln the
Supreme Court of the Scate of New York, Albany Countyr wlthLn 4 months fron the
date of thLs not lce.

InquLries concerntng the computatlon of tax due or refund allowed ln accordance
with thLg decislon nay be addreesed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatl.on Bureau
Asgesement Review Unit
BuLlding /19, State Campus
Albanyr New York 12227
Phone # (5f8) 457-2086

Very truly yours'

STATE TN( COMMISSION

cc3 Taxing Bureaurs Representatl"ve

Peti t lonerr s Representat lves
Valdas C. Duoba
8 6 - 0 1  l l 4 t h  S t .
Rlchnond H111, NY 11418



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30, f986

George Kaplan
Off lcer of Penn Stat lon Booketore, Inc.
60-10 47th Ave.
lJoodslde, NY LL377

Dear Mr. Kaplan:

Please take notlce of the Declslon of the State Tax Cornmlsslon encLosed
herewith.

You have now exhaueted your right of revlew at the adninLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew ao
adverse declsl"on by the State Tax Coomisslon may be lnstituted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be conrmenced ln the
Supreme Court, of the State of New York, Albany Countyr wlthin 4 nonthe from the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund allowed 1o accordaoce
wlth this decision may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bullding #9, State Campus
Albanyr New York L2227
Phone /l (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureaufs Representatl"ve

Petitloner I s Representatl"ve :
Valdas C. Duoba
8 6 - 0 1  l l 4 r h  S r .
Rlchnond lll l-L, NY 11418



STATE OF NEW YORK

STATE TN( COM},IISSION

In the Matter of the Petltlon

o f

PENN STATION BOOKSTORE, INC.

for Revlslon of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the PerLod March l,
through May 31, 1982.

Refund
28 and 29

1979

In the Matter of the Petltlon

o f

STEVE KAPLAIiI,
PRESIDENT 0F PENN STATIoN BooKSToRE, INC.

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period September 1, 1981
through I'fay 31, L982.

DECISION

In the ll,atter of the Petitlon

o f

GEORGE KAPLAN, :
OFFICER OF PENN STATION BOOKSTORE, INC.

:
for Revislon of a Determination or for Refund
of Sal-es and Use Taxes under Artlcles 28 and 29 t
of the Tax Law for the Perl.od September 18, 1981
through May 31, L982. :

Petitioner, Penn Statl.on Bookstore, Inc. e I Penn PIazat Lower Level-,

York, New York 10001, flled a petl.tlon for revlsion of a determinatlon or

refund of sales and use taxes under Artl.cles 28 and 29 of the Tax Law for

period Dlarch 1, 1979 through May 31, 1982 (f f le No. 45035).

New

for

the
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Pet i t loner,  Steve Kapl-an, Presldent of Penn Stat ion Bookstore, Inc.,  60-10

47th Avenue, Woodside, New York 1L377, f l led a pet l tLon for revislon of a

determination or for refund of sal-es and uae taxes under Artlcles 28 and 29 of

the Tax Law for the period Septenber 1, 1981 through l tay 31, f982 (Fl le No.

4s034) .

PetLt ioner,  George Kaplan, Off icer of Penn Stat ion Bookstore, Inc.,  60-10

47th Avenue, Woodslde, New York 1L377, f l l -ed a pet i t lon for revisl .on of a

determlnatLon or for refund of sal-es and uae taxes under Articl-es 28 and 29 of

the Tax Law for the period Septenber 18, 1981 through May 31, f982 (Fl le No.

4s033) .

A consol-idated hearing was held before DorLs E. Steinhardt, Hearlng

Offlcer, at the offlces of the State Tax Comrnlsslon, Two l,lorld Trade Center'

New York, New York, on December 2, 1985 at 1:15 P.M., wlth aLl-  br lefs to be

submltted by March 28, 1986. Pet l t ioner appeared by Valdas C. Duoba, Esq. The

Audlt Divislon appeared by John P. Dugan, Esq. (Kevln A. Cahtll ' Esq. ' of

counse l ) .

ISSUES

I. Wtrether the Audl.t Divl.slon properly determined petltlonerst sales tax

l-labilittes for the perlods under conslderation.

II. tJhether penalties asserted against petltloners for fail-ure to report a

tax when due shoul-d be abated.

FINDINGS OF FACT

1. On March 18, 1983, as the result  of  a f le ld audlt ,  the Audtt  Divls lon

lssued a NotLce of DetermLnation and Demand for Payment of Sales and Use Taxes

Due agaLnst petltloner, Penn Station Bookstore, Inc. (the rrCorporationrt), ln

the amount of $40,448.06, plus penalty and statutory Lnterest for the perlod
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March 1, 1979 through May 31, L982. On the same dater the Audlt Divislon

issued a not ice agalnst Steve Kaplan ln the amount of $181036.55'  plus penalty

and statutory lnterest for the period Septenber 1, 1981 through May 31'  1982.

Thls notlce represented Mr. Kaplanrs liablllty as a corporate offlcer of Penn

Statlon Bookstore, Inc. durlng the stated perlod. A third notlce was lseued on

the same date agalnst George Kapl-an as offLcer of the Corporatlon ln the anount

of $18,036.55, pl-us penalty and statutory lnterest for the period Septenber 18,

1981 through May 31, 1982.

2. On June 17, L982, George Kaplan executed a coneent extendlng the

period of llmitatlon for asaessment of sales and use taxes from the perlod

March 1, 1979 through August 31, L979 to December 20, L982. On November 19'

L982, Mr. Kapl-an executed a second consent extendlng the perlod for assessment

of sal-es and use taxes from the perlod March 1, 1979 through November 30, L979

to  March  20 '  1983.

3. Penn Statl.on Bookstore, Inc. operated a newsstand sell-Lng newsPapers,

magazlnes, clgarettes, cigars, candy, greetlng cards and other sundrles from a

booth ln New York Cltyrs Pennsylvania Statlon. On or about SePtember 18' 1981'

Steve l<aplan purchased al-l- of the exlsting shares of the Corporation and also

assuned the office of presldent of the Corporatlon. Mr. Kap1an managed the

newsstand, conducted sales and signed the Corporationfs sales tax returns. Ills

father, George KapJ-an, was the Corporatlonfs vlce-presldent and also worked ln

the newsstand.

4. On audit, the fol-l-owlng records were made avallable to the Audit

Divlslon: bank statements for the perlod March 1, 1979 through June 30, 1981;

cash recelpts and disbursements Journals for the period October 1, 1981 through

May 31, L982; purchase involces for the months of October 1981 through October
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L9823 and federal tax returns for the fiscal years ended July 31, L979 and

Jul-y 31, 1980. The newsstand's cash regLster dld not produce a tape, and sales

receipts were not utll lzed; consequently, a verl.flable record of lndlvidual

sales dld not exist. The audltor perforned a reconclllatlon of sales tax

returns, federal returns and cash recelpts books which showed substantlal

agreement in the category of gross sales. The audltor also conducted a revlew

of the CorporatLonts bank statements for the perlod March 1, 1979 through

l{ay 31, 1981 whlch revealed that total bank deposits ln that perlod exceeded

the Corporatlonrs reported gross sales in the same perlod by the amount of

$4291145.00, or by 39.875 percent.  These deposits l rere treated as unreported

gross sales. Consequentlyr the audLtor Lncreased reported gross sales for each

sales tax quarter by 39.875 percent to calculate adjusted gross sales of

$2 ,LL6,42L,O0,  and add l t lona l  g ross  sa les  fo r  the  aud i t  per lod  o f  $6031341.00 .

5. The Audlt Dlvision then conducted a test perlod and markup audit.

Uslng purchase lnvolces from the month of Octobex 1982 and actual selllng

prlces, the auditor deternined the foJ-l-owing narkups on taxable items:

Cigarettes
Clgars & tobacco
Candy
Sundrles
Greeting cards

68.5462
50.87L2

100.2242
85.4652

100.0002 (estlnated by the audltor
on the basis of audlt
experl-ence)

These markup percentages were appLied to purchases for the period December I'

1981 through llay 31, L982, resulting ln audlted taxable sales for the perLod of

$105,531.00. The auditor then cal-culated a percentage of taxabLe sales to

gross sales by dlvtdtng adjusted gross sales for the test per iod ($357,365.00

or reported gross sales Lncreased by 39.875 percent) lnto audlted taxable

sales and arrlved at a figure of 29.53 percent. This percentage was applled to
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ad jus ted  gross  sa les  fo r  the  aud i t  per lod  ($2r116r42I .00)  to  a r r l ve  a t  aud l ted

taxable saLes of $624,979.00. By subtract ing reported taxable salee ($L27,404.00)

from audited taxabl-e sal-es, the audltor arrlved at addltlonal taxabl-e sales for

the audit  per lod ot.  $497,575.00r wlth a tax due on this amount of $401448.06.

6.. After the notices trere lssued, petltl.oners submltted to the Audit

Dlvision addittonal information regardl.ng returned or dLshonored checks. Theee

were checks wrltten by the Corporatlon on lts own accounts and returned for

lnsufflclent funds; they appeared as a credit on the Corporationfe bank statementg

and were treated as deposits by the audLtor. On the basls of thls lnformation,

the auditor adjusted hls analysis of bank deposltsr Lncludlng two sales tax

quarters for whlch lnformatLon had not been prevlously avallable. At the same

time, the auditor became aware of a thlrd corporate account (Cltlbankr account

number 026-027-461) whlch lras not included ln the orlglnal- audlt. The audltor

reconputed the assesament allowlng for returned checks and lncludlng deposits

to the Cttibank account. The result was a total- reductlon in additlonal groee

sa les  fo r  the  aud i t  per iod  f ron  $429,145.00  to  $194,052.00 .  However r  u t l l l za tLon

of the smaller gross sales flgure actually resulted ln a sllght lncrease in

taxabl-e sales. An error rate of I4.57L77 percent was calculated by dlvtding

addLt lonal gross sales (1.e.,  the dl f ference between net deposlts and reported

gross sai-es) by reported gross sal-es. The auditor then repeated the nathenatlcal-

steps he had used in hls flrst set of calculatlons. Dlvldlng audlted taxable

sales for the test per lod ($f05,531.00) by a reduced test per iod gross sales

f igure ($2g2,695.00) yielded an increased taxable sal-es percentage of 36.0549

percent. Thts percentage lras applied to audlted gross sales for the audit

per iod  (91 ,733,563.00)  to  de termine aud i ted  taxab le  saLes  o f  $525,034.00

(or $55.00 more than or iginal ly caLcuLated).
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7 . I'Ihen Steve Kaplan purchased the shares of the Corporatlon, he and the

former owner entered Lnto an agreement whereby the latter agreed to terminate a

corporate bank account (Cttlbankr €rccourt number 026-027-461 referred to above)

after the paynent of final bil-ls and taxes lncurred durlng his ownership.

However, the former oh?ner contlnued to nake deposLts to and wl.thdrawals from

that account. In June L982, Mr. Kaplan brought legal suit against the former

orlner to enforce their contractual agreement. In determlning gross sales on

the basls of additional Lnformatlon provlded by petltloners, the auditor

utlllzed deposits made to that account. Petltioners argue that the forner

ordnerfs unauthorlzed use of the corporate account dl.storted the audlted gro88

sales f lgure and, as a conaequence, lnf lated audlted taxabl-e sales.

8. The auditorts 'narkup did not take into account petitlonerfs practlce

of includlng sales tax Ln the selllng prlce of cl.garettes, cigarsr tobacco and

candy. A slgn to that effect was dl.splayed in the newsstand. The auditor also

dld not allow an adJustment for pl.lferage whlch amounted to aPProxlnately two

percent of purchases.

9, I t  ls the pet i t ionersf posl t lon that they have accurately reported

taxable sales since the Corporatlon was purchased by Mr. Kaplan. They point

out that an audLt of the Corporatlon for the perlod Septenber 1, 1982 through

l,lay 31, 1.985 revealed no unreported gross sales. Furthermore, they contend

that the di f ference between audlted taxable sales for the test per lod ($105'531.00)

and reported taxabLe sales for the same perlod ($45,174.00) ls expLalned by a

bulld up of inventory during the test perlod necessltated by the change ln

ownership of the Corporatlon. They all-ege that the former owner had dep,leted

the stock to almost nothLng in contempl-atlon of sale, forcLng petltloners to

expend an esr imated $25,000.00 to $30,000.00 ln the f l rst  year to bul ld up

lnventory. A schedul-e was subnltted showlng that approxinately $22r500.00 of
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the Corporat ionrs taxable purchases for the test per lod ($57'L2I.L7) renalned

ln the Corporationrs lnventory. The Corporatlonts federal tax return for the

f lscal year ended July 31, 1982 showed an lncrease ln lnventory of $13'300.00.

CONCLUSIONS OF I,AW

A. That pet i t ioners did not malntaln sales sl ips, cash reglster taPes or

any other documents whlch would serve as a verlflable record of taxable sal-es.

Furthermotet I comparlson of deposlts to the Corporationfs bank account and

reported gross sales revealed slgnlflcant underreportlng of sales. Under these

clrcumstances, the Audit Dlvlslon lras warranted ln resortlng to external

indices to estimate the amount of sales tax due [Matter of Sakran v. State Tax

!  ,  7 3  A . D . 2 d  9 8 9 ;  T a x  L a w ,  S 1 1 3 8 ( a )  l .

B. That although the Audit Divlslon was Justlfled ln relylng upon such

lnfornatLon as lt had aval.Labl-e to determine the taxea duer the petltloners

have shown several errors in the audit as sunrmarlzed below:

1) The audit under conslderatlon overstated gross receipts by falllng

to account for returned checks and by lncluding ln groes recel.pte deposl.ts

made to Cltlbank account number 026-027-46I. Gross recelpts for the

quarter ended l{ay 31, 1,979 shouLd be reduced to $153,268i for the quarter

ended August 31, 1979, $128,852; for the quatter ended Novenber 30'  L979,

$148,527; for the quarter ended February 28, 1980' $102'964; for the

quarter ended May 31, 1980, $10312L23 for the quarter ended August 31,

1980, $1451267',  fot  the quarter ended November 30, 1980, $155'340; for the

quarter ended February 28, 1981, $1901311; for the quarter ended l iay 31'

1981, $115,7453 and. for the quarters ended February 28, 1982 and May 31,

L982, zero.

2) Sales tax was lncluded ln the selllng price of taxable ltems' thus

the markup on taxable purchases ltas too hlgh (Flndlng of Fact ttStr).
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3) Petitioners are entitled to an allowance for pl.lferage of two

Percent.

The Audit Divlsion ls directed to recompute petitionersr tax liablllty accordtngly.

C. That petitloners have not establ-lshed that unreported taxable sales

during the test period are entlrel-y attrlbutable to a bulld up of lnventory.

Their  c laln that rhey spenr $25,000.00 to $30,000.00 ln the f l rst  year to

expand inventory Ls not reflected on the Corporatlonrs federal tax return for

that year.  Furthermorer pet l t lonerst c lalm that approxlmately $22r500.00 of

the Corporationts taxable purchases for the test period remained Ln Lnventory

is not credible given the nature of the buslness and the fact that the new

owners began operatlons tno and one-half nonths before the test perlod began.

D. That both the test period and narkup audlt and the analysls of bank

deposits establ-l-shed that the Corporation substantlally underreported Lts

taxable sales throughout the audLt perlod. Slnce petltioners have not shown

that a reasonabl-e cause existed for theLr faLlure to report all taxes when due,

the penaltles must be sustaLned.

E. That the petltlons of Penn Statlon Bookstore, Inc., Steve Kaplan and

George Kaplan are granted to the extent lndlcated Ln Concluslon of Law'rB'r;

that the notlces of deternlnation and demands for paynent of sales and use

taxes due lssued March 18, 1983 shall be nodlfled accordingly; and that, ln al-l

other respects, the pet l t lons are denled.

DATED: A1-banyr New York STATE TAX COMMISSION

,JUN 3 0 19g6
PRESIDENT
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