
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Patr lckrs Food Servlce, Inc.

for Redetermlnatlon of a Deficlency or Revision
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Per lod  9  /  I  /7  5 -2128 l8L .

That deponent
hereln and that the
of the petltloner.

Sworn to before me
15th day of Apri l - ,

AFFIDAVIT OF }fAILING

State of New York :
a s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 15th day of April, 1986, he/she served the withl-n
not lce of Declslon by cert i fLed mai l  upon Patr lckfs Food Service, Inc. the
petl.tioner in the wlthin proceeding, bI encl-oslng a true copy thereof ln a
securely seal-ed postpald nrapper addressed as follows:

Patr l -ckrs Food Service, Inc.
7  Broad St .
Glens Fal ls,  NY 12801

and by deposlting same enclosed in a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service withln the State of New York.

further says that the saLd addressee ls the petltl.oner
address set forth on said ltrapper is the last known address

thls
1 9 8 5 .



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

Patr lckrs Food Servlce, Inc.

for Redeterminatlon of a Deflciency or Revision
of a Determination or Refund of Sal-es & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law for the
Per iod  9  |  I  175-21 28  |  81 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax ComLsslon, that he/she Ls over 18 years
of age, and that on the 15th day of Apri l - ,  1985, he served the withln not lce of
Declsion by certified nall- upon Robert S. Hlte, the representatl.ve of the
petitioner in the within proceedLng, by encloslng a true copy thereof in a
secureLy seal-ed postpaid rrrapper addressed as f oll-ows:

Robert  S. Hite
RowJ-ey, Forrest & OrDonnel- l ,  P.C.
90  s ta te  s t . ,  Rm.  729
Albany, NY 12207

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
ServLce wlthin the State of New York.

That deponent further says that the said addressee is the rePresentatlve
of the petltioner herein and that the address set forth on sald wrapPer ls the
l-ast known address of the representatLve of the petltloner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1986.

rtzed to administ



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R R  1 2 2 2 7

Apr l l  15 ,  f986

Patrlckfs Food Servlce, Inc.
7 Broad St.
GLens Falls, NY 12801

Gentlemen:

Please take notLce of the DecisLon of the State Tax Co'nLsslon enclosed
herewl.th.

You have now exhausted your rlght of revlew at the adnlnLstrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declslon by the State Tax CornmLssion nay be instltuted only uader
Artlcle 78 of the Civll Practlce Law and Rul-es, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wl.thia 4 months frou the
date of this not lce.

Inquirles concerning the computatlon of tax due or refund alLowed ln accordance
wlth thls declsLon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatl"on Unit
Butldlog #9, State Campus
Albany, New York L2227
Phone # (518)  457-2O7O

Very truly youra'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

Peti tLoner I  s Representat ive:
Robert  S. Hlte
Rowley ,  For res t  &  OfDonne l l '  P .C,
90  Sta te  Sr . ,  Rm.  729
Albany, NY 12207



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petltion

o f

PATRICKIS FOOD SERVICE, INC.

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Perl"od September l, L975
through February 28, 1981.

Whether petltioner

whlch was compounded by

anount of tax asserted

lat lon of interest.

DECISION

Peti t loner,  Patr lck 's Food Servlce, Inc.r  7 Broad Street,  Glens tr 'a l ls,  New

York 12801, fLled a pet l t lon for revision of a determlnat ion or for refund of

sales and use taxes under Artl"cles 28 and 29 of the Tax Law for the perlod

September  1 ,  1975 th rough Februaty  28 ,1981 (F l le  Nos.  25737 and 35923) .

On Novenber 18, 1985, pet l t ionerrs representatLve, Rowley'  Forrest and

O'Donne l l ,  P .C.  (Rober t  S .  H l te ,  Esq. ,  o f  counse l ) r  and the  representa t ive  o f

the Audlt  Dlvis ion, John P. Dugan, Esq. (Thonas Sacca, Esq.,  of  counsel) ,

executed a st lpulat ion of facts.  On January 15, 1986, pet l t loner 's repre8entat ive

executed, on pet i t lonerrs behalf ,  a waiver of hearlng and submitted l ts case

for decislon based solely upon said stipulatl"on wlth the accompanylng exhlblts,

together wl- th br lefs to be subnit ted by the part ies on or before Aprl l  16,

1986. After due consideratlon, the State Tax ConrmLsslon hereby renders the

fol lowlng decision.

is entltled to a refund of tirat portlon of lnterest

the Audit Divislon after petitloner paid the full

to be due for the purpose of preventLng further accumu-



-2-

FINDINGS OF FACT

1. Based upon an audlt  of  the records of Patr l -ckrs Food ServLce, Inc.

(hereinafter I'petlt,ionerrr), the Audlt Divlsl,on issued to petlt,loner three

Notices of Determinatlon and Demand for Paynent of Sales and Use Taxes Due, to

wlt :  Not ice Number 5781205010A lssued December 11, 1978 for the perlod November 30,

1975 th rough August  31 ,  1978 asser t lng  to ta l  tax  due o f  $62,438.77 ,  p lus

pena l ty  o f  $11,79 I .50  and l -n te res t  o f  $7 ,724.34 ,  fo r  a  to ta l  amount  due o f

$81,954.61 ;  Not ice  Nr rmber  57812200074 lssued December  22 ,  1978 fo r  the  per iod

November 30, 1975 through August 31, 1978 ( lssued in addit lon to assessment

lssued December 11, 1978 under Not ice Number S781205010A) assert ing total  tax

due o f  $3 ,101.10 ,  pJ-us  pena l ty  o f  $481.38  and in te res t  o f  $335.48 ,  fo r  a  to ta l

amount  due o f  $3 ,917.96 ;  and Not lce  Nr rmber  S811020117C l -ssued October  20 ,  1981

for the period September 1, 1978 through Februaty 28, 1981 assert ing total  tax

due of $22,960.81, plus interest of  $: ,902.02, for a total  amount due of

$ 2 6 , 8 6 2 . 8 3 .

2. As a result  of  a st i .pulat lon entered into between pet i t lonerts repre-

sentatlve and the representative of the Audit Dlvlsion, John P. Dugan, Eeq.

(t tarry Kadl"sh, Esq.,  of  counsel) ,  on May 3, 1983, a Wl. thdrawal of Pet l t ion and

Dlscont inuance of Case executed by pet l t lonerfs representat lve on May 19'  1983

and paynent of tax due from petitioner, all of the substantive lssues relating

to the aforesaid notl"ces of deternlnation and demand for paynent of sales and

use taxes due were resolved.

3. Pursuant to a stlpulation entered lnto between the partles on November 18,

1985, it was agreed by and betneen the partl"es that the only remaining issue

hereln is whether the Audit Divlslon is authorized to compound the lnterest due

from pet i t ioner on sales and use taxes assessed pursuant to the Not lce of
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Determlnatton and Demand for Payment of Sales and Use Taxes Due bearing Notlce

Number  S811020117C

perLod Sept,enber I ,

which was issued to pet i t ioner on October 20, 1981 for the

1978 through February 28, 1981.

4. On January 20r 1983, pet i t lonerrs representat lve sent a let ter to

Harry Kadish, Esq. and enclosed therein a draft bearing the date January 19,

1983 ln the amount of.  $22,960.81. The let ter provided, in pert lnent part ,  as

fo l lows:

"In accordance wlth your suggestion regardlng the deposlt of money
with the New York State Department of Taxatlon and Finance' ln order
to prevent further accumulation of interest on the sales and use tax
l labl l i ty c lained against Patr lckrs Food Servlce, Inc.,  l re enclose
herewith a draft ln the amount, of twenty-two thousand nlne hundred
sixty dol lars and eighty-one cents ($22,960.81) payable to the Nelr
York State Department of Taxatlon and Flnance. This draft is intended
as a deposlt on the tax clalmed to be due pursuant to Notlce Number
5811020117C (slc) dated October 20, 1981 for the purpose of prevent ing
any further accumulation of lnterest on the amount of the tax claimed
to be due thereunder. By naking thls deposlt' we do not walve any
rlghts to contlnue to challenge the assessment and we speclfically
reserve the right to pursue the appeal regardl"ng this assessment and
the assessment under Not lce Number 791205010A.r '

At thls tl-me, petitioner did not pay any of the interest asserted by the Audit

Dlvislon to be due on the tax assessed pursuant to thls said Notice.

5. On January L7, 1986, pet l t loner paid the ful l  amount of lnterest then

due on the tax assessed to pet i t loner pursuant to Not ice Number S811020117C

which was paid by petltloner by means of lts draft of January 19, 1983. At the

same time, petltioner paid addltlonal amounts which represented interest due

oo addlt lonal not lces, butr  pursu€rrt  to the st lpulat lon of November 18, 1985,

seeks a refund of only that portl-on of lnterest on the tax l-lability due pursuant

to Notice Number

September  1 ,  1983

contends that the

S811020117C whlch rras compounded by the Audlt Divislon from

to Januarl  L7, 1986, the date of payment,  thereof.  Pet ic loner

fulL amount of tax due was pald in January, 1983 for the

express purpose of preventing further accumulatlon of interest and that' by
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reason of the stipulatlon entered into between the parties on l{ay 3, 1983 and

correspondence between petitionerts representatlve and the representative of

the Audit Divl,sion, an agreement was reached whlch supersedes the compound

interest provisions of sectLon 1L42(9) of the Tax Law which took effect on

September 1, 1983, a date which ls subsequent to the aforesaid st ipulat lon and

coffespondence.

CONCLUSIONS OF LAW

A. That,  sect lon 1142(9) of the Tax Law provldes, ln pert lnent part '  as

fo l lows:

ttln computing the amount of any lnterest required to be pald under
thls article by the tax commlssion or by the taxpayer' or any other
amount determined by reference to such amount of lnterest, such
lnterest and such amouut shall be compounded daily."

Thls language r{ras added to sectlor. LL42(9) by section 98 of Chapter 15 of the

Laws o f  f983.

B. That sect ion 101 of Chapter t5 of the Laws of 1983, the effect ive date

provislon of Chapter 15, provldese ln pert lnent part '  as fol lows:

"sec t ions . . .n lne ty -e lgh t ,  . . .o f  th is  ac t  sha l l  take  e f fec t  September
first, nlneteen hundred eighty-three and shal-l apply to interest
accruing on or after such date on amounts (including l-nterest)
renainlng unpal"d on or after such date, . . . t ' ,

C. That, in January, 1983, at the time when petLtloner paid the tax

asserted to be due from petltioner by the Audit Divlslon pursuant to the NotLce

of Determination and Demand for Payment of Sales and Use Taxes Due bearing

Notlce Number S81102011-7C, the provisions of sect ion 1142(9) of the Tax Law did

not provide for the daily compounding of interest.

D. That no valld agreement, express or irnpJ-l"ed, exlsts between the

parties whereby the Audlt Divlsion agreed that no additional interest would

accrue upon the tax l labl l t ty paid by pet i t loner ln Januaryr f983. Pet i t ioner
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chose to pay only the tax l iabl l l ty asserted in the said Not lce; Lt  could have

al-so pal-d the lnterest which had accrued on said tax llabillty and, in the

event of a successful challenge to this assessnent, would have been entLtled to

a refund with interest. Should said successful challenge have occurred after

September 1, 1983, the effect lve date of the compound lnterest provlslons of

sect ion LL42(9) of the Tax Law, the State Tax Commisslon would have been

required to issue the refund to petltloner wlth Lnterest which was compounded

dail-y.

E. That no duty exists,  statutor l ly or otherwlse, whlch requlres the

Audit Dlvlslon to advlse petitloner of leglslatlve changes in the Tax Law whlch

may serve to adversely affect pet l t ioner.

F. That sect lon 1145 of the Tax Law provldes statutory authorl ty for

remlttance of penalty by the Stat,e Tax Comrnlsslon, but no such statutory

authori ty exlsts with respect to lnterest.

G. That the pet i t ion of Patr ickrs Food Servlce, Inc. for a refund of

interest paLd on January 17, 1986 ls denled.

DATED: Albany, New York STATE TAX COMMISSION

APR 1 51986
PRESIDENT
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